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Preliminary Statement

Plaintiffs David Morrisette and Sandra Morrisette and Janice Hosbach file their initial

trial brief in this action in lieu of prerogative writs. Plaintiffs challenge Ordinance 202I-I4

of the Town of Phillipsburg adopted on May 4, z}2l,which made a significant and unlawful

amendment to the Town's redevelopment plan. The amendment would allow the designated

redeveloper and owner of the property involved, Peron Construction, Inc., to construct a

large truck distributionwarehouse on the last undevelopedwaterfront propertyin the Town,

contraryto the town's Master Plan and re-examination reports. The amendment was based

on a contrived "ConsistencyReport" and still undisclosed concept plan, amongother things.

Peron Construction, Inc., is owned by Michael Perrucci, Esq., a name partner in the

Phillipsburglaw firm of Florio Perrucci Steinhardt Cappelli Tipton & Taylor, LLC. (Florio

Perrucci).

Plaintiffs filed this action on June 25,202I, alleging several incontrovertible defects

in the Ordinance and its adoption. Pursuant to the Case Management Order of the court

issued on March 2, 2022, this brief will address only one of the defects, which will

conclusively dispose of the case on its merits.l At least three of the five council members

voting on Ordinance 2021-14 have in the recent past been gven substantial legal

representation by one or more lawyers in the Florio Perrucci firm. By settted law, this

conflict of interest voids the ordinance ab initio.

Preliminarily, we note that the court permitted plaintiffs to serve discovery timited

1 Ptaintiffs reserve their right pursuant to the 312/22 CMC to file a brief addressingthe
other counts of the complaÍnt should this conflicts issue not dispose of the case with
finality.

Page 1 of. 22
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to the conflicts issues, and that discovery was served on October 13, 202I. The Town

resisted seruinganswers, but finally served its responses on March 16,2022, five months

later. The responses were cryptic, evasive and non-responsive, to say the least. While the

normal remedy for such discovery abuse is to engage in motions practice, this initial brief

on the conflicts issue was due in less than a month, so there was not enough time to pursue

motions. Peron had in the interim obtained site plan approval and plaintiffs could ill afford

to delay this brief in the event that Peron began construction activities. 'We note these

abusive discovery responses in several instances in this brief, not to request relief at this

time, but to note that the Town's actions in this case lack the most basic credibility. Our

discoveryrequests andthe Town's responses are Plaintiffs'Exhibit 3. We hadto retrieve the

relevant documents independently.

Statement of Pertinent Facts

A. Adoption Of Ordinanceà0?l-l4

1. Plaintiffs David and Sandra Morrisette are residents of Phillipsburg. Ptaintiff

Janice Hosbach is a resident of Phillipsburg.

2. As filed initially, the complaint also included Brenda and Garis Kormandy, also

residents of Phillipsburg. They asked to be removed as plaintiffs and in a case management

conference, the Assignment Judge agreed to that request, but it has not yet been officially

accomplished in the case. We request that this be done now.

3. TheTown of Phillipsburgis an incorporatedmunicipalityorganizedunderthelaws

of the State of New Jersey.

Page2of 22
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4. On the home page of its website, the Town advertises itself thus:

Welcome To Phzll'i,psburg, Neu; Jersey
Located on tl¿e Delautare Ri,uer, in a bea,utiful settzng of rollzng lti.lls,
u,toodlønds, ønd flonsi,ng usaters, Phi,llipsburg, Neut Jersey offers tl¿e best of øll
tuorlds. Here, Aou c&n escrye from crousded, i,mltersonal deuelopments, r.tnd
find the joys of li,ui,ng i,n a close-kni,t com,m;unity of fømilies ønd fri,ends, as
you enjoy all the ctduantages of urban liuing as u;ell as rurctl atmosltltere -
from a quaint dou;ntou;n usaterfront shoppi,ng distrzct, to ct, choi,ce of neørby
ai,rports.
Just 30 minutes from tl¿e Pocono Mountai,ns, and midu;a,y behneen
Phi,ladelplti,ø and Neus York Ci,ty, Phlllipsburg i,s an hi.stori.c toutn uti,th an
erci,ti,ng future. It's a place usl¿ere the beauty, culture, touri,sm and
recreati,ona,l acti,ui,ti,es a,re enl¿ctnced uti,th a grousi,ng base of small and Tu¿d-

si,ze businesses.

[www.phillip sburg. com]

5. At the time of adoption of the challenged ordinance, the subject site consisted of

Block 2102, Lots 2.01 and2.02, and is the last undeveloped Delaware Riverwaterfront site

in Phillipsburg (Site).' The Site was designated part of the Riverfront Development Area and

as an area in need of redevelopment pursuant to the Local Redevelopment and Housinglaw

(LRHL). At some point thereafter, Peron Construction, Inc., was designated as the

redeveloper and remains so today. In 2013, the Town adopted an amendment to the

redevelopment plan zoningthe subject site for a mixed-use development. (We use the term

"zonirgl' in this brief not in the sense of a Municipal Land Use Law zoning but as short hand

for the commonly used land use designation under the LRHL.)

6. Under the 2013 amendment, permitted uses included mid-rise and low-rise

residential, retail establishments and office uses in the mid-rise buildings, museums,

2The Land Use Board Resolution of approval of site plan recites that the site consisted
of just Lot2.02. Plaintiffs'Exhibit 2.

PageB oï 22
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cultural and educational uses, parks and recreational facilities, and railway rights of way.

Plaintiffs' Exhibit 14, pages 23-25.

7. Under the 2013 amendment, permitted uses for the Site did not allow large truck

distribution warehouses. Plaintiffs' Exhibit 14 at pp.23-26.

8. Lots 2.01 and 2.02 oI the Site are owned by Peron Construction, Inc., which in turn

is principally owned by Michael Perrucci, Ese., a partner in the Florio, Perrucci firm. Mr.

Perrucci identifies himself as the "owrrer" of Peron on the law firm's website,

http s ://www. floriolaw. com/att orney/michael-j -perrucci/.

On the site plan application and the Land Use Board's Resolution memorializingits approval

of the site plan, Mr. Perrucci is identified as the owner of Peron.3 Plaintiffs' Exhibit 2 atp.

4.

9. Lot 1 of Block 2102 is part of the Town's Open Space inventory and was acquired

by use of Green Acres funds. The ori$nal concept plan of Peron was to include this lot in its

redevelopment scheme, which would have required that Lot 1 be removed from the Town's

Open Space inventory. The proposed warehouse was to be 510,000 sq. ft. At some

unspecified point, the Town requested that DEP remove Lot 1 from its Open Space

Inventory. DEP refused that request. Peron accordingly revised its proposed site plan to

avoid disturbance of Lot 1.

10. On April 20,2014, The Town Council adopted on first readingOrdinance 2021-14,

the subject of this action. Plaintiffs' Bxhibit 1. The Ordinance amended the 2013

3 Despite this information being readily accessible in its own files, in its answers to our
discovery, the Town frivolously asserted that it "lacks sufficient information" to confirm
that Mr. Perrucci orwns Peron.Interrogatory #7, Plaintiffs'Exhibit 3 at p.6.

Page 4 oï 22
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Redevelopment Plan to permit a heavy industrial use, namely, the Peron proposal for a large

truck distribution warehouse.

11. On May 4,2021, the Town Council adopted on second readingOrdinance 202t-14.

Plaintiffs'Exhibit 1.

12. At the time of the adoption of Ordinance2D2t-L4 on first and second reading the

Town's Mayor was Todd Tersigni, which he remains today. The Council consisted of

President Frank McVey III, Vice-President Robert Fulper, and members Danielle

DeGerolamo, Randy Piazza and Harry Wyant. Ordinance 2021-l4was adopted by a vote of

3-2. Votingin favorwere President McVey, Vice President Fulper and memberPiazza.Those

opposed were members DeGerolamo and Wyant. Plaintiffs' Exhibits 11 and 12.

13. In the April20 meetingon first reading, plaintiff David Morrisette inquired as to

whether any Council members had previouslybeen represented by the Florio Perrucci firm.

Plaintiffs' Exhibit 12 at p.16. The Town Attorney recommended that no Council member

answer the question. Ibid. However, member HarryWyant later in the meetingstated on the

record that he hadbeen representedbythe Florio Perrucci firm. Plaintiffs'Exhibit 12, atp.

17. The existence of, and nature of, this representation of Mr. Wyant was not disclosed in

the Town's responses to the plaintiffs' discovery. As we do not know the nature of Mr.

Wyant's prior representation, we will not rely upon that in this brief.

14. In the May4 meetingon second reading when plaintiff David Morrisette inquired

as to whether any Council members had previously been represented by the Florio Perrucci

firm, the Town Attorney refused to permit any answer to that obviously highly relevant

Page 5 of. 22
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question. Certification of David Morrisette, fl8.

15. On both first and second reading two of the three "yes" votes, Council President

McVeyandVice-President Fulperwere inaconflict of interest. CouncilmemberDeGerolamo

voted against the ordinance, but she, too, was disqualified as conflicted. As we set forth

below, all three had been recently represented as defendants in multiple lawsuits by lawyers

in the Florio Perrucci firm; in each case, theywere sued in their individual capacities and

therefore faced personal jeopardy. As we set forth in our argument below, by settled New

Jersey law, all three of these members were disqualified from voting on Ordinance 2021-14,

which voids the ordinance ab initio.

16. In addition, the Florio Perrucci firm had represented Council President McVey in

aproceedinginwhichhewas chargedwith drivingunderthe influence, failureto staywithin

traffic lanes and failure to report an accident. Plaintiffs'Exhibit 4. Finally, Vice-President

Fulper also received substantial benefits from the Florio Perrucci firm in yet another recent

case. Plaintiffs' Exhibit 98.

17.To sumup, atleast three of the CouncilmembersvotingonOrdinance 2021-l4had

been represented by the Florio Perrucci firm, and law firm name partner Michael Perrucci

was the orüi¡ner of Peron, the beneficiary of the vote to allow a large truck distribution

warehouse on the Town's last undeveloped Delaware River waterfront site. Regardless of

whether the conflicted member vote in favor of or again st, any one of these disqualifications

would be sufficient to void the ordinance ab initio.

18. In August, Council President McVeywas charged with a criminal offense relating

Page 6 oI 22
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to abuse of public office andresigned.Vice-President Fulperpresidedover Councilmeetings

and Mark Lutz was appointed to replace McVey

19. The parties to this action held a case management conference with then

Assignment Judge Thomas Miller on September 15, 2021. Plaintiffs' counsel raised the

conflicts issue and requested leave to serve limited discovery on that subject before the case

proceeded to the merits. Accordingly, the court issued a case management order dated

September 15,2021, permitting the requested limited discovery. The discovery requests

were servedonOctober l3,202l,twoweeks afterthe CMC date.Asubsequent CMCwasheld

with Judge Miller on November 17,2021.

20. In elections held on November 2,2021, CouncilVice President Fulper and McVey's

replacement Mark Lutz were voted out of office. Danielle DeGerolamo did not seek re-

election. Three new council members were elected: Peter Marino, Lee Clark and Keith

Kennedy. Councilmembers RandyPiazzaandHarryWyant remainedin office.Itwaswidely

perceived that the new council would not vote to approve the rezoning of the redevelopment

alea

21. In an effort to overcome some but not all of the defects in Ordinance 202I-20

before the new members of the Council took office in January 2022, the lame duck Council

voted on November 23,202t, on a new ordinance, No. 2021-2T.Plaintiffs' Exhibit 10. Voting

in favor were Vice-President Fulper and members Lrtz, DeGerolamo and Piazza. Member

Wyantvotedagainst. Thus,atleasttwoofthecouncilmembersvotingonOrdinance202l-27

continued to be disqualified because of conflicts. Ordinance202t-27 did not and could not

Page 7 of. 22
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cure the conflicts defects.

22.The Town took the position in this litigation that Ordinance2l?l-27 would moot

Ordinance 2021-14 and therefore this lawsuit was moot. In consequence, the court allowed

the overdue responses to plaintiffs' discovery to abide a subsequent case management

conference in earþ 2022. However, Mayor Tersigni vetoed Ordinance 202I-27 and the

Council did not override his veto.

Thus Ordinance 2021-l4remains the last legallybinding0ouncil action on the subject

site and this action remains active.

23. In the meantime, Peron sought site plan approval from the Land Use Board (LUB).

That approval was granted by the LUB in its meeting on January 27,2022, and Town of

Phillipsburg Land Use Resolution No. 2022-2 memorialized that approval on February 27,

2022. Peron sought, and the Land Use Board approved, construction of a 420,000 sq. ft.

warehouse, ten "c" bulkvariances, four permanent designwaivers relatingto landscaping

and harmonious relation to the area, and two temporarywaivers. The Board approved 352

passenger car parking spaces, 88 truck loading docks and 39 spaces for trailer truck

parking. Plaintiffs' Exhibit 2.

B. The Material Conflicts Of Interest: At Least Three Of The Council Members
Voting On Ordinance202l-l4,Including Two "Yes" Votes," Were Disqualified
By Prior Material Representations By The Florio Permcci Law Firm; Even One
Conflicted Vote For Or Against Suffices To Void The Ordinance

In not one, but several instances, Council President McVey, Vice-President Fulper and

Member DeGerolamo had received substantial and substantive assistance as individual

defendants in a criminal prosecution and civil lawsuits defended by the Florio Perrucci firm.

Page 8 of 22
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1. McVey DUI Prosecution. On May 28, 2018, at approximately 9:30 p.m., then

Council President Frank McVey III was arrested in Union Township and charged with

multiple offenses: operatingunder the influence of liquor or drugs, driving across lanes and

failure to report an accident. Plaintiffs' Exhibit 4. The court records do not reveal the nature

of the accident. On February26,20l9,McVeypleaded guiltyto the charge of operatingunder

the influence in exchange for dropping the other charges. Plaintiffs' Exhibit 4 at p.5. His

license was suspended for three months and he paid $1,039 in fines and assessments. Ibid.

McVey was represented by Donald E. Souders, Jr., a partner in the Florio Perrucci firm.

Ibid.4

2. Maltreatment Of Personnel Lawsuits: Kelly Post-Sheedy. On February 28,

2018, Kelly Post-Sheedy, the then Superintendent of Recreation, filed a lawsuit against the

Town and Fulper, DeGerolamo and McVey individually, alleging that when Fulper,

DeGerolamo and McVey took office on January 1, 2018, they immediately sought to reduce

her pay and took steps to terminate her. Plaintiffs' Exhibit 5B. The lawsuit alleged that these

adverse actions were taken in retaliation for the plaintiff's exercise of her right to express

polüical disagreement with the defendants, havingnothingto do with her qualifications or

conduct in her employnent. The suit was brought under the New Jersey Constitution and

the New Jersey Civil Rights Act and among other remedies sought damages from Fulper,

a In its responses to our limited discovery, the Town misleadingly said that "In 2018, in
his personal capacity, Frank McVeywas represented by Donald Sanders (sic), Esq. of the
Florio firm in connection with a ruu,nici,pal court matter. The total estimated cost of
this representation was $7,000." (Plaintiffs' Exhibit 3 at p. 5, emphasis added.) This
highly misleadingresponse also did not furnish any of the documents requested. The
response also misspelled Mr. Souders'name.

Page I of 22
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DeGerolamo and McVey i.ndi,uidually .Ibid. An answer \¡i/as filed on behalf of the Town and

Fulper, DeGerolamo and McVey individually, on May 12, 2018, and signed by Padraig P.

Flanagan, a lawyer in the Florio Perrucci Firm. Plaintiffs'Exhibit 5C at p. 1.5

The Florio Perrucci firm filed a motion for summary judgment. Plaintiffs' Exhibit 5D.

The essence of the defense rlas that Post-Sheedy was in a supervisory position and

therefore could be disciplined for critical political activities. The motion was denied.

Plaintiffs'ExhibitSE.ThecasewassubsequentlysettledbytheTown'sinsurer for$170,000.

Plaintiffs' Exhibit 13. While we do not know at this point how this figure was calculated, it

is obviously far higher than a nuisance value settlement. This case presented serious

jeopardy for the individual Council members.

3. Maltreatment Of Personnel Lawsuits: Samuel Cappello. On May 2,2018,

Samuel Cappello, a Town employee holdingseveral offices, filed a lawsuit against the Town

and Fulper, DeGerolamo and McVey individually, alle$ng that Fulper, DeGerolamo and

McVey took office on January 1, 2018, and took steps to eliminate his positions and reduce

his pay. Plaintiffs'Exhibit 68. The lawsuit allegedthat these adverse actionswere taken in

retaliation for the plaintiff's exercise of his right to express political disagreement with the

defendants, having nothing to do with his qualifications or conduct in his employment.

Plaintiffs' Exhibit 68 at pp. 6-7. The suit was brought under New Jersey's Civil Rights Act

and among other remedies sought damages from Fulper, DeGerolamo and McVey

u In its non-responses to our discovery, the town only listed the captions and docket
numbers for the Corcoran, Post-Sheedy, Cappello, and Thompson cases and otherwise
unjustifiably refused to furnish most of the information and any of the documents
requested. Plaintiffs'Exhibit 3. We independently retrieved the relevant documents.
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zndeuzdually. An answer was filed on behalf of the Town and Fulper, DeGerolamo and

McVey individually, on May 12,2018, and signed by Padraig P. Flanagan, a lawyer in the

Florio Perrucci Firm. Plaintiffs'Exhibit 6C.

The Florio Perrucci firm filed a motion for summary judgment. Plaintiffs' Exhibit 6D.

The essence of the defense was much like that asserted in Post- Sheedy: that Cappello was

in a supervisory position and therefore could be disciplined for critical political activities.

Plaintiffs' Exhibit 6D at pp. 18-19. The motion \ryas denied. Plaintiffs'Exhibit 6E. The case

was subsequently settled for a cash pa¡rment by the insurer of the Town of $122,500.

Plaintiffs' Exhibit 13. While we do not know at this point how this figure was calculated, it

is obviously far higher than a nuisance value settlement. This case presented serious

jeopardy for the individual Council members.

4. Maltreatment Of Personnel Lawsuits: Rick Thompson. On May 5, 2020, Rick

Thompson, appointed by the previous Mayor in 2019 as Superintendent of Recreation, filed

a lawsuit against the Town and Mayor Todd Tersigni and Fulper individually, allegingthat

Tersigni and Fulper took steps to terminate him. Plaintiffs' Exhibit 88. The lawsuit alleged

that these adverse actions were taken in retaliation for the plaintiff's exercise of his right

to express political disagreement with the defendants, having nothing to do with his

qualifications or conduct in his emplo¡nnent. Plaintiffs'Exhibit 88 at pp. 4-5.The suit was

brought under the New Jersey Civil Rights Act and among other remedies sought damages

from Tersigni and Fulper i,ndi,aidually.Plaintiffs'Exhibit 8B at p. 8.An answerwas filed

on behalf of the Town and Tersigni and Fulper individually, on August 8, 2020, and signed
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by Susan Lawless, a lawyer in the Florio Perrucci Firm. Plaintiffs'Exhibit 8C.

This lawsuit was settled by a cash pa¡rment by the Town of $115,000. Plaintiffs'

Exhibit 8D at p. 2. Again, this is no minor nuisance value settlement.

5. Maltreatment Of Personnel Lawsuits: Sherry Corcoran. On January 16,2020,

Sherry Corcoran, who had been a Confidential Assistant to then Mayor Stephen Ellis, sued

the Town, Council President McVey, CouncilVice-President Fulper and member DeGerolamo

alleging that they acted illegally to reduce her pay and then terminated her. Plaintiffs'

Exhibit 78. The suit was brought under the New Jersey Civil Rights Act and among other

remedies sought damages from Fulper, DeGerolamo and McVey i.ndi,ai,dually.Plaiúiffs'

Exhibit 7B atp.7.

The court ordered the parties to mediation, and the case was subsequently settled

for a cash pa¡nnent by the Town of $78,000. Plaintiffs' Exhibit 7E. This is no nuisance value

settlement. This was serious jeopardy for the individual Council members.

As to the Post-Sheedy, Cappello, Corcoran and Thompson lawsuits, we ask the court

to notice that these are not instances in which a mayor or council member is sued in an

official capacity for simply carrying out duties, such as having voted on or approved a

challenged municipal action. In each instance, the defendants are individually alleged to

have illegally tried to punish the plaintiff for expressing political views or for simply having

been appointed by a member of another party. The defendants were alleged to have taken

concrete steps to punish the plaintiffs.

Thus, these complaints allege willfut and deliberate acts of wrongdoing. If proven to
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the satisfaction of a jury, the allegations presented the defendants with the serious jeopardy

of being compelled to pay monetary damages to the plaintiff. The Phillipsburg Town Code

denies indemnification for any act of "actual fraud, actual malice or willful misconduct" in

Section 27-2; see also Section27-L.6

6. Unjustified Refusal To Reimburse Former Mayor Stephen Ellis's Legal Fees. On

February26, 2018, then Mayor Stephen Ellis sued the Town and Council Member Fulper for

refusingto reimburse his legal fees of $9,275.00 in a municipal court criminal matter, which

was dismissed for lack of evidence. Plaintiffs' Exhibit 98, pp. 1-2. (Not directly relevant here

is that Ellis also sued one Blaine Fehleywho had filed the criminal complaints against Ellis.

Plaintiffs' Exhibit 98, p. 1.) The To\ryn's principal defenses appear to have been technical

claims of lack of adequate notice of the underlying criminal complaint. Plaintiffs' Exhibits

9C at p. 3, 9D at p. 1 and 9E atp.2. The case file shows a rather tortured procedural history,

Plaintiffs'Exhibit 9,A., but ultimatelyHon. Thomas C. Miller, A.J.S.C., granted Ellis's motion

for summary judgment. Plaintiffs' Exhibit gE at p. 17. He awarded Ellis the contested fees

from the underþing matter and also his fees and costs incurred in bringing the lawsuit, a

total of $38,942.50. Plaintiffs' Exhibit 9E at p.17.

6 Sec. 27-lLprovides:
Except as provided herein, the Town of Phillipsburgmay, upon the request of any
present or former employee of the Town, provide for the defense of any civil action
brought against such employee on account of an act or omission in the scope of
his or her emplo¡rment or service to the Town.

Sec. 27-28(2) provides in relevant part:
The Town may refuse to provide for the defense and indemnification provided for
in this chapter if the Town determines that:
The act or omission was because of actual fraud, actual malice, or willful
misconduct....
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One of Ellis's claims against Fulper was that prior to being elected to the Council, Fulper

had supported Fehley's charges against Ellis, but refused to recuse himself from the Town

Council vote to deny Ellis reimbursement of his municipal court fees. Plaintiffs' Exhibit gB

a|p.2. Count III of the complaint chargedthat Fulperviolatedhis fiduciarydutybyrefusing

to recuse himself, and sought damages from him. Plaintiffs'Exhibit 98 at p. 4.

Fulper was not represented by legal counsel, and filed an ansü/er pro se, but he clearly

relied on the defenses and motions of the Town, which rr¡¡as represented by Padraig

Flanagan, a partner in the Florio Perrucci firm. Fulper also filed a certification (prepared

byFlanagan) in support of the Town's motion for summary judgment. Exhibit gD. Atthough

not named as a defendant in that case, McVey also filed a supporting certification.

Thus, even though the Florio Perrucci firm never entered a formal appearance on behalf of

Fulper, he was clearþ reþing on that firm's work for the town to protect him from any

liabitity.

Directlyrelevant here, Judge Miller's May24,2019, order denyingthe Town's motion

for summary judgment specifically held that if Fulper was indeed in a conflict of interest, the

vote to deny reimbursement of Ellis' fees would be vacated in its entirety regardl¿ss of the

status of the votes of the other council members. Plaintiffs' Exhibit 9E at p. 7. The court cited

Griggsv. Princeton Borough, 33 N.J.207X1960), apredecessor case toW)¡zykowskiv. Rizas,

132 N.J. 509 (1993), Randolph v. Brigantine PlanningBoard, 405 N.J. Super. 215,232 (App.

Div. 2009), and Haggert]¡ v. Red Bank Borough, 385 N.J. Super. 501 (App. Div. 2006).

Plaintiffs' Exhibit 9E at p. 7. We rely on the latter three cases here, among others.
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.ARGIJMENT: There Are Numerous Disqualifying Conflicts Of Interest: Settled Law
Mandates That Even One Such Conflict Voids Ordinance202l-l4Ab Initio

NewJerseyhas a strongline of statutoryand case lawprohibitingmunicipal council

members from actingin any matter in which they have a potential conflict of interest. That

authority mandates that Ordinance202l-14 be voided.

There are two leading Supreme Court cases. The first is Wyzykowski v. Rizas, 132

N.J. 509 (1993). The Mayor of Neptune Township applied for PlanningBoard permission to

construct a buildingwith ground floor office space and eleven residential units in the Ocean

Grove Historic District. A revised application reduced the number of residential units to six.

(One issue not relevant here was whether the residential units would qualify as "accessory"

uses.) After a "rocky procedural course", 132 N.J. at 534 (Clifford, dissenting), several

hearings and extensive testimonyand exhibits, the nine member PlanningBoard approved

the application by a vote of 3-2. The Mayor had appointed all three "yes" votes. Three other

members including the Mayor disqualified themselves.

The Court stated the test for disqualification:

An actual conflict of interest is not the decisive factor, nor is "whether the public
servant succumbs to the temptation," but rather whether there is a potential for
confli,ct;'Griggs v. Borough of Princeton, 33 N.J. 207,2I9,162 A.2d862 (1960) (citing
Aldom, supra, 42 N.J. Super. at 502, 127 A.zd 190). A conflicting interest arises when
the public officialfui,s aninterest not sharedi.n commonuti,tlt tl¿e other members
of the public.Id.33 N.J. at 220-21,162 A.2d 862.Another way of analyzing the issue
is to understand that "[t]here cannot be a conflict of Ínterest where there do not exist,
realistically, contradi,ctory desi,res tuggi.ng tlte offi,ci,al in opposi,te di,rect,ior¿s."
LaRuev. Township of East Brunswick,68N.J. Super. 435,448,272A.2d691 (App. Div.
1e61).
f$bzÈEuski, 132 N.J. at524 (emphasis added).1

The secondleadingcase is Piscitelliv. GarfieldZBA,237N.J.333 (2019), inwhichthe
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Court addressed facts very analogous to those in this case. In Piscitelli, the application for

development before the Garfield Zoning Board of Adjustment was presented by several

trusts in which Dr. Kenneth Conte, the President of the Garfield Board of Education, and

members of his immediate family, had an interest. Five members of the zoningboardwere

either employed by the Board of Education or had immediate family members who were so

employed. No Board member disqualified himself or herself, and the application was

approved.

On appeal, the Appellate Division affirmed the Board, and upheld the denial of the

plaintiffs' request to take discovery on whether any Board members were patients of Dr.

Conte or his physician or dentist brothers.

The Supreme Court reversed. Piscitelli, 237 N.J. at 345. The Court's discussion begins

"[t]he overall objective 'of conflict of interest laws is to ensure that public officials provide

disinterested service to their communities' and to 'promote confidence in the integrity of

governmental operations.' Thompson v. Cit)¡ of Atlantic City, 190 N.J. 359, 364 (2007))."

Piscitelli, 237 N.J. at 349. The Court adds, "[a]n essential guarantee of the common law is

the right 'to a fair and impartial tribunal."'Piscitelli, 237 N.J. at 350, quotingü/yzykowski

v. Rizas, supra, 132 N.J. at 522.

Here is the heart of the Court's holding

'We 
reverse and remand for further proceedings to decide whether any ZoningBoard

member had a disqualifying conflict of interest in hearingthe application for site plan
approval andvariances in this case. The trial court must assess two separa,te bases
for a potential conflict of interest. First, did Dr. Kenneth - as president or a member
of the Board of Education - have the authority to vote on significant matters relating
to the emplo¡nnent of ZoningBoard members or their immediate family members?
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Second, did any Zoni,ng Boq,rdmembers or (ilLimmediate fami,lg member ltaue
a, meani,ngful pati.ent-physici,an relati,orßhlp u,ti.th any of the three Conte
doctors? If tl¿e ütls'uer to eitl¿er of those questi,ons i,s yes, tl¿en a confli,ct of
i,nterest mønda,ted disquali,fication and the deci.sion of the Zoning Boa,rdm:t¿st
be uacated.
lPiss]telli, 237 N.J. at 340 (emphasis added).17

Also persuasive is Haggerty v. Red Bank Borough, 385 N.J. Super. 501 (App. Div

2006), inwhich the court confronted a challenge to two separate resolutions on a bifurcated

application, the first granting a densityvariance and the second approving site plan and a

bulk variance. As to the second resolution, the challenge was filed within the 45 day rule of

R. 4:69-6, but over a year after the first resolution. Amongthe plaintiffs' claims was that the

Vice Chair of the Zoning Board, acting as chair because the chair had recused himself, was

also in a conflict of interest. (The trial court had denied plaintiffs' initial request to expand

the record on their conflicts of interest allegations, findingthat theywere too speculative.)

On appeal, however, the Appellate Division reversed. It found that the Vice Chairwas

in a conflict of interest, and therefore, "[a]s a result of [the Vice Chair's] participation, the

Board proceedin gs, i,n thei,r enti,rety, are aoid ønd mt¿¿st be set q,side ." Haggerty, 385 N.J.

Super. at 527 (emphasis added). Thus, the court found that a conflict of interest so tainted

7 We note that the first part of this holding is that on remand the lower court should
assess whether any member of the ZoningBoard who were themselves or had relatives
employed by the Board of Education had been subject to any "significant personnel
decisions" in which Dr. Conte was involved, or were in "apprehension" of Dr. Conte's
potential involvement in such decisions in the future. This would appear to go further
than the Court did in W]¡z)¡kowski, which held that mere appointment by the Mayor was
not a disqualifyinginterest. In Piscitelli, however, the Court ordered that a detailed
inquiry into the circumstances of the Zoning Board members was required. This appears
to require more scrutiny than Wyzykowski would have called for. The court need not
resolve this issue here, but the precise facts of Piscitelli require that this court apply
heightened scrutiny to the conflicted Council members here, in this closely analogous
case.
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the proceedings that a complaint filed ø Aear out of ti,me wolld still be considered. As

Judge Miller noted in his May 24,2019 opinion denying the Town's motion for summary

judgment in the Ellis case we discussed above, Haggerty held that a sufficient number of

non-conflictedvotes in favorwouldnot save the voided approvals. See Plaintiffs' Exhibit gE

atp.7.

See also Randolph v. Brigantine PlanningBoard, 405 N.J. Super. 215,232 (App. Div.

2009), in which the court voided a site plan approval because the Chair of the Board had

been in a ten-year unmarried relationship with the brother and fellow employee of the

Board's appointed professional en$neer. The opinion contains an extensive discussion of

the law of conflicts. The court's decision to void the site plan approval was made even

though the Board Chair did not participate in orvote on ultimate approval, which passed by

a 6-1vote. Randolph is citedwith approval in Piscitelli,2ST N.J. at354.

Also applicable is the Local Government Ethics Law, which applies to all Council

members.It provides in relevant part that

[n]o local government officer or employee shall act in his official capacity in any
matter where he, a member of his immediate family, or a business organization in
which he has an interest, has a direct or indirect financial or personal involvement
that might reasonably be expected to impair his objectivity or independence of
judgment.
fNJ.S.A 404:9-22.5(d).1

See also Meehan v. K.D. Partners, 317 N.J. Super. 563 (App. Div. 1998), which found a

conflict involvinga member of a PlanningBoardwhose sonwas awitness, even though the

son rv\¡as agai,nst the member's position.

Applytng this well settled body of law to Ordinance 202I-I4 is straightforward and
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conclusive. Again, although this is not dispositive, the challenged vote to approve the

amendment was 3-2. Only one disqualified member is sufficient to void the ordinance.

Mr. McVey's vote in favor alone is therefore sufficient to void the approval and the

ordinance ab initio. He was the beneficiary of at least five substantial representations by the

Florio Perrucci firm.

One representation largely rescued him from the severe consequences of an arrest

for drunk driving and leaving the scene of an accident, among other charges. On the DUI

charge, he faced the jeopardy of the suspension of his license for up to seven months,

penalties of up to $500 plus other fees and assessments and incarceration for up to 30 days.

N.J.S.A. 39:4-50. For failure to report an accident, he faced more fines and the possible loss

of his license. For makingan unsafe lane change - the most obvious explanation is that he

was "weavin$' due to his intoxication - he faced more fines and possible incarceration of

up to 15 days. His Florio Perrucci lawyer was able to negotiate a plea deal with loss of his

license for only three months and no period of incarceration. Plaintiffs' Exhibit 4 at p.5.

McVeywas also a defendant in the Corcoran, Cappello, Thompson and Post-Sheedy

lawsuits, and we again note that he was sued in his individual capacity and faced the

possibility of personally payrng damages to the plaintiffs if he were determined to have

engaged in "willful misconduct," grounds for the Town to denyindemnification. Phillipsburg

Town Code, Section 27-2; see also Section 27-1.8 In each of these cases, the complaint

alleged, and was supported by sufficient evidence to overcome the Town's summary

I These provisions are quoted in relevant part in n. 6 above. We also note that New
Jersey has a longstanding public policy prohibiting insurance for intentional wrongdoing
See, e.9., Voorhees v. Preferred Mutual Ins. Co., 128 N.J. 165, 180-181 (1992).
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judgment motion, that McVey (and others) had initiated or supported making material

adverse changes in the plaintiffs' emplo¡rrnent pay and status, essentially to punish the

employees' exercise of their First Amendment rights to criticize McVey and others. That

would sufficient to justifysubmittingto a jurythe question of whetherMcVey's conductwas

"willful misconduct. "e

McVey thus had every reason to consider himself inconsiderable debt to the Florio

Perrucci firm. This was unquestionably a "meaningful" attorney-client relationship involving

a serious criminal matter and several civil suits with real personal jeopardy. Piscitelli, 237

N.J. at 359. This rwas a direct and indirect personal and financial involvement that might

reasonably impair his judgment on the Peron matter. N.J.S.A. 40A:9-22.5(d). McVey had an

interest "not shared by the general public," namely, an interest in favoring the law firm that

saved him from serious criminal and civil jeopardy. Wyzykowski, 132 N.J. at\ZL.This is not

a close call.

Piscitelli does not define or explain what is meant by "meaningful" in this context.

But it surely means something more than a brief, passing relationship or one involving a

trivial matter. However defined, Frank McVey had a meaningful attorney client relationship

with the Florio Perrucci firm that lasted at least from 2018 to 202t, involving one criminal

(Plaintiffs' Exhibit 4), three civil matters (Plaintiffs' Exhibits 5C, 6C and 7C; Plaintiffs'

Exhibit 3 at p. 5), and one involvingpreparation of two legal instruments (Plaintiffs'Exhibit

3 at p. 5).

n Mcvey also used the Florio Perrucci firm to prepare two legal instruments. Plaintiffs'
Exhibit 3 at p. 5.
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Although this is not expressly mentioned in the cases or the statute, there is also this

to consider. Attorney-client privilege protects communications between an attorney and

client and thus encourages the client to disclose embarrassing or distasteful facts. It would

be a breach of the privilege for an attorney to disclose those facts, but of course there are

usuallyways to let things leak out. This would be especially concerningto a politician who

had to face the voters for re-election. This is much like the concern expressed in Piscitelli

about whether Board of Education employees would be apprehensive about future

employment decisions. 237 N.J. at 358.

Thus, applyingrWyzykowski, Piscitelli, Haggerty, Randolph and the Local Government

Ethics Law, McVey's vote in favor must be held to void Ordinance2}2l-lfab initio. This is

the outcome regardless of the othervotes on the ordinance .Ihe court's inqui,rg ends here.

Council Member Fulper's affirmative vote only reinforces the necessity to void the

ordinance. He faced precisely the same jeopardy and was represented to the same extent

in his individual capacity as McVey in the Corcoran, Cappello. Thompson and Post-Sheedy

lawsuits. In addition, even if the Florio Perrucci firm did not enter a formal appearance on

his behalf in the Ellis lawsuit, he also faced individual jeopardy in that case on Count III,

Violation of Fiduciary Duty, and relied very much on the Florio Perrucci motion filings on

behalf of the Town.

Council Member DeGerolamo'ù/as also an individual defendant in the Corcoran,

Cappello. Thompson andPost-Sheedylawsuits. Plaintiffs'Exhibits 5C,6C and7C. Shevoted
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against Ordinance 2021-14, but Haggerty holds that her participation in the meeting and the

vote also mandates voiding Ordinance 202t-t4.

CONCLUSION: For the reasons set forth in this brief and accompanying exhibits,

plaintiffs respectfullyrequest that this court adjudge and decree that Ordinance 2L02-l4of.

the Town of Phillipsburg is void ab initio.

Plaintiffs also respectfullyrequest that Brenda and Garis Kormandybe removed as

plaintiffs from the case.

Respectfully submitted,

POTTER AND DICKSON

/s/ Peter Dickson
Peter Dickson
Attorney for Plaintiffs
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