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Peter D. Dickson,

NJ Attorney ID # 001661979
Potter and Dickson

194 Nassau Street, Suite 31
Princeton, NJ 08542
Telephone: (609) 921-9555
Fax: (609) 921-2181

Email: rwppddlaw@cs.com
dicksonpd@cs.com
potterrex@cs.com
Attorneys for Plaintiffs,
David P. Morrisette

and Sandra S. Morrisette

David P. Morrisette and
Sandra S. Morrisette,
Plaintiffs,

V.

Town of Phillipsburg Town Council,
Defendant.

TO: Michael L. Collins, Esq.
King Moench & Collins, LLP
225 Highway 35, Suite 202
Red Bank, NJJ 07701
mcollins@kingmoench.com

: SUPERIOR COURT OF NEW JERSEY
: LAW DIVISION - WARREN COUNTY
: DOCKET NO. WRN-L-341-22

Civil Action

NOTICE OF MOTION
FOR SUMMARY JUDGMENT
BY PLAINTIFFS

The discovery end date is 06/19/2024.
No trial date has been set.
Oral Argument is requested if contested.

Attorneys for Defendant, Town of Phillipsburg

PLEASE TAKE NOTICE that I, Peter Dickson, attorney for the Plaintiffs, will

apply to the above-named court at Somerset County Courthouse at 20 N. Bridge

Street, 3rd Floor, in Somerville, NJ 08876-1262, on August 4, 2023, as directed by
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the court, at 9 a.m. or as soon as the matter may be heard, for an Order granting
summary judgment in favor of the Plaintiffs and against the Defendant. A
proposed form of Order is attached.

This motion is made upon the following grounds:

The Ordinance challenged in the Complaint In Lieu Of Prerogative Writs is
invalid because Council Member Randy Piazza, Jr., who voted in favor of its
adoption is disqualified from voting on the Ordinance. Member Piazza's parents
own property within 200 feet of the property that is affected by the Ordinance and
Member Piazza’s father spoke in favor of the adoption of the Ordinance. There are
other conflicts of interest which disqualify Member Piazza from voting involving
his support in his mayoral candidacy from members of the law firm which includes
the project applicant subject of the Ordinance. The Defendant does not have a
valid legal defense.

Plaintiffs will rely upon the certification, exhibits and letter brief filed in
support hereof.

The discovery end date is June 19, 2024.

I request oral argument in the event that this motion is contested.

Dated: July 13, 2023. POTTER AND DICKSON

By __ /s/ Peter Dickson
Peter Dickson
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PETER D. DICKSON,

NJ ATTORNEY ID # 001661979
POTTER AND DICKSON

194 NASSAU STREET, SUITE 31
PRINCETON, NJ 08542
TELEPHONE: (609) 921-9555
FAX: (609) 921-2181

EMAIL: RWPPDDILAW@CS.COM
DICKSONPD@CS.COM
POTTERREX@CS.COM
ATTORNEYS FOR PLAINTIFES,
DAVID P. MORRISETTE

AND SANDRA S. MORRISETTE

: SUPERIOR COURT OF NEW JERSEY
DAVID P. MORRISETTE AND : LAW DIVISION - WARREN
COUNTY
SANDRA S. MORRISETTE, :
: DOCKET NO. WRN-L-341-22

PLAINTIFES,
V. : CIVIL ACTION
TOWN OF PHILLIPSBURG TOWN COUNCIL, : ORDER
GRANTING SUMMARY JUDGMENT
DEFENDANT.

THIS MATTER BEING BROUGHT BEFORE THE COURT ON THE MOTION
OF PETER DICKSON, ATTORNEY FOR THE PLAINTIFES, RETURNABLE AUGUST 4,
2023 FOR A SUMMARY JUDGMENT PURSUANT TO R. 446 OF THE RULES
GOVERNING THIS COURT AND THE COURT HAVING CONSIDERED THE
PLEADINGS FILED IN THIS ACTION AND THE CERTIFICATIONS AND EXHIBITS
SUBMITTED IN SUPPORT OF AND IN OPPOSITION TO THE MOTION, AND
BEING OF THE OPINION THAT NO GENUINE ISSUE AS TO ANY MATERIAL
FACTS HAS BEEN SHOWN TO EXIST, AND THAT THE PLAINTIFES. DAVID P.

MORRISETTE AND SANDRA S. MORRISETTE, ARE ENTITLED TO JUDGMENT, I'T IS
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ON THIS DAY OF

, 2023,

ORDERED THAT

. JUDGMENT BE AND THE SAME HEREBY IS ENTERED IN FAVOR OF THE
PLAINTIFES, DAVID P. MORRISETTE AND SANDRA S. MORRISETTE, AND AGAINST
THE DEFENDANT, TOWN OF PHILLIPSBURG, ON THE ISSUE OF THIS ACTION,
NAMELY, TOWN OF PHILLIPSBURG ORDINANCE 2022-30 IS INVALID AND OF

NO FORCE AND AFFECT.

JSC.

] OPPOSED

[
[ 1 UNOPPOSED
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PoTTER AND DICKSON

ATTORNEYS AT Law
194 NASSAU STREET
R.WILLIAM POTTER PriINcETON, NEW JERSEY 08542 TELECOPIER

MEMBER N.J. AND CA. BARS (6809) 92t-2181
(609) 921-9555

PETER D. DICKSON
MEMBER N.J. AND D.C, BARS

July 13, 2023

The Hon. Kevin M. Shanahan
Judge of Superior Court
Somerset County Courthouse
20 N. Bridge Street, 3rd Floor
Somerville, NJ 08876-1262

Re: Morrisette v. Town of Phillipsburg Town Council, WRN-L-000341-22:
Brief In Support of Motion for Summary Judgment

Dear Judge Shanahan:

We represent the plaintiffs in this case. Please accept this letter brief in lieu
of a more formal brief as our brief in support of the motion for summary judgment.
This motion is limited to just one issue, from Count Five of our complaint, namely,
that disqualifying conflicts tainted the vote on this ordinance, and the ordinance
must therefore be vacated. The law is quite clear.

Statement Of Relevant Facts

In this prerogative writs action, we challenge Ordinance 2022-30, which the
Town Council of Phillipsburg adopted on second reading on November 1, 2022, by
a vote of 3-1 with Council President Harry Wyant recusing himself. Although he
did not give a reason, he has recused himself from previous votes stating that he

owned property within 200 feet of the affected property. This ordinance (but not
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its referenced "Exhibit A") purported to amend the Phillipsburg Redevelopment
Plan to permit the construction of a 360,000 sq. ft. refrigerated warehouse on the
last undeveloped parcel of riverfront land in the Town (the Site), but referred to an
"Exhibit A" which is incompatible with the Ordinance's recitals. The ordinance is
Plaintiffs' Exhibit 1. "Exhibit A" is Plaintiffs' Exhibit 2.

"Exhibit A" proves just how confused and confusing the Council's votes are --
the essence of arbitrary and capricious. The document that Phillipsburg
represented to plaintiff David Morrisette as the "Exhibit A" referenced and
included in Ordinance 2022-30 is dated November 7, 2018 and amended April 20,
2021; the amendment was approved in Ordinance 2021-14, which is the ordinance
we challenge in the companion case of WRN-L-000248-21. It is labeled "District 5
Amendment - Riverside Industrial Riverfront Redevelopment Plan (RRP)."
Ordinance 2022-30 describes "Exhibit A" as "the Town will amend the revised RRP
... as specifically set forth in the attached EXHIBIT A ... (collectively the ‘District
5 Amendment - RRP’).” Thus the document given to plaintiff Morrisette does
appear to be the attachment referenced in Ordinance 2022-30. Certification of
David Morrisette (Morrisette Certification) 11 2, 14-16.

However, this "Exhibit A" has nothing to do with Ordinance 2022-30, to
which it is a purported exhibit. For obvious example, Ordinance 2022-30 purports

to approve a 360,000 sq. ft. refrigerated warehouse with a 65-foot height approval
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and a rail link. "Exhibit A" refers to a 520,000 sq. ft, non-refrigerated warehouse
with no mention of any rail link. The Town is just making this up.

At no point in either the Land Use Board proceeding that resulted in final
site plan approval in LUB Resolution No. 2022-12, September 22, 2022, or in the
two Council meetings in which Ordinance 2022-30 was considered, was there any
mention of, let alone discussion of, any "Exhibit A." There is no proof in the record
that the Council ever knew about the contents of "Exhibit A," let alone considered
it in adopting Ordinance 2022-30. No one seems to have had the slightest interest
in the serious discrepancies. There's an obvious explanation: the disqualifying
conflicts of interest we set forth in this brief. The details of the proposed
construction are contained in the Resolution of Approval for final site plan
application approved by the Town’s Land Use Board (LUB), discussed below.

By way of background, Ordinance 2022-30 is at least the third recent
attempt by the designated redeveloper of the Site, Peron Construction, to obtain
Council approval for building a large distribution warehouse on this previously

undeveloped riverfront site.! By the terms of the current redevelopment plan prior

' Ordinance 2022-30 identifies the applicant and redeveloper as "Peron
Construction LLC," as do the Land Use Board Resolutions, while the Ordinance
2021-14 identifies the applicant and redeveloper as "Peron Construction, Inc." We
cannot say whether there are really two different limited liability entities, with the
LLC being separately formed for the purpose of developing this property; lenders
commonly require that individual projects be isolated in separate limited liability
entities.
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to these attempts, the site is zoned for a mixed use residential, retail and
recreational development, and industrial warehouses are not permitted. Plaintiffs'
Exhibits 4, 5. There is no evidence in the record that the property
owner/redeveloper has made any recent effort to develop the site in accordance
with the redevelopment plan's requirements. Morrisette Certification 17 3-5.
Earlier, on May 4, 2021, the Council adopted Ordinance 2021-14, making an
amendment to the Redevelopment Plan to permit Peron to construct a 520,000 sq.
ft. truck distribution warehouse on the Site. (The "Exhibit A" which was referred
to in Ordinance 2022-30 refers to this proposal and approval.) This included a
request to the Department of Environmental Protection ("DEP") to take a portion
of the Site out of Green Acres protection. The DEP refused. Plaintiffs in this case
and others challenged Ordinance 2021-14, alleging, among other things, that
several Council members who voted on the ordinance were disqualified from
voting due to conflicts of interest. The case was docketed as WRN-L-000248-21.
After evasive and woefully incomplete answers to the plaintiffs' discovery requests
to the Town, plaintiffs obtained a substantial amount of information confirming
the disqualifying conflicts through Open Public Records Act (OPRA) requests. The
parties fully briefed and argued this issue and we incorporate our briefs and
evidence by reference. In the case management order dated January 5, 2023, the

court ruled that it would hold that case in abeyance pending the outcome of this
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case.

While the challenge to Ordinance 2021-14 was pending, Peron applied for
preliminary and final site review and approval. The preliminary site plan hearing
was on January 27, 2022, memorialized in Land Use Board Resolution 2022-2. On
August 16, Peron made a presentation to the Council for a revised warehouse
proposal. 1T The final hearing was on August 25, memorialized in Board
Resolution 2022-12, dated September 22, 2022. 2T. Plaintiffs' Exhibit 3. Applicant
Peron presented numerous witnesses and reports summarized in the first seven
pages of the Resolution, but very unusually for a project of this scope, the entire
hearing took less than an hour including public comment. 2T.

Four items in this final site plan approval are of interest. The proposed
project is now described as a 420,000 sq. ft. refrigerated warehouse; the reduced
size is reflected at least in part by the DEP's refusal to allow the Green Acres
properties to be developed. Second, the Board approved Peron's request for a
"waiver" to not supply an environmental report for this environmentally sensitive

riverside property. Third, Peron was represented by Mark R. Peck, Esq., an

? The transcripts submitted with this brief are referenced as follows:
Town Council hearing August 16, 2022, referenced as
“1Tpage#:line#.”
Land Use Board hearing August 25, 2022, referenced as
“2Tpage#:line#.”
Town Council hearing November 1, 2022, referenced as
“3Tpag#:line#.”
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attorney in the law firm of Florio, Perrucci , the law firm in which Michael
Perrucci, the owner of Peron, is a partner. 2T4:16-19.

Fourth, and pertinent to Count Five and this brief, Peron committed in its
application to acquire and demolish two properties at 560 and 562 South Main
Street, "in order to construct roadway improvements." Plaintiffs' Exhibit 3 at 1;
2T5:1-5. A consistent concern and source of opposition to these warehouse
proposals is the extensive truck traffic they would generate in Phillipsburg, a
small town with mostly narrow streets unsuitable for large trucks. The demolition
of the two properties was to allow for a wider area for trucks going to and from the
warehouse to turn right, to the south, away from the central business district.
Morrisette Certification 11 7, 10.

The preliminary and final site plan plats clearly identified these two
properties as included in the "SITE," so there is no question of their legal
significance. Plaintiffs' Exhibits 6, 6a and 6b. Exhibit 6 is the two-page site plan
plat submitted to the Warren County Planning Board for its site plan approval at
its meeting on February 27, 2023, which we discuss below. Examining the dates on
the plat shows that it has been used in previous proceedings, including

presumably the Land Use Board. The title of the document is "Preliminary and

3 This would appear to violate Advisory Committee On Professional Ethics
Opinion 743 (July 23, 2022), which the court previously brought to the parties'
attention in WRN-L-000248-21.
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Final Major Site Plan For Peron Construction LLC." Exhibits 6a and 6b are

enlargements of portions of the plat to show that the "SITE" explicitly includes the

two properties at 560 and 562 South Main Street.

As of August 22, 2022, the date of this final site plan approval, the only
authorization for this type of development, not allowed in the redevelopment plan,
was Ordinance 2021-21, the one challenged in WRN-L-000248-21, which was still
pending a decision by this court.

On October 4, 2022, Council Members Marino and Piazza attempted twice in
the same meeting to adopt an ordinance that would authorize the Peron
warehouse application(s). The minutes of that meeting, Plaintiffs' Exhibit 7,
reflect that the proposed ordinance mirrored Ordinance 2021-21, and at least one
Council member was of the view that such an ordinance interfered with the
pending litigation. Plaintiffs' Exhibit 7 a p. 8 (Council Member Kennedy). The
motion to approve the ordinance failed, 2-1, with two members abstaining. Member
Piazza seconded the motion and voted in favor. Council President Wyant said he
abstained because he owns property within 200 feet. Id. at 8.

Later in the meeting, Michael Perrucci, the owner of Peron, addressed the
Council complaining about its lack of approval. Plaintiffs' Exhibit 7 at 8-9
(identified as "MP"). Other members of the public also commented on the

warehouse proposal(s), including plaintiff David Morrisette. Id. at 10.
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Significantly, another name partner of Mr. Perrucci, Douglas J. Steinhardt,
Esq., also addressed the Council in favor of the proposed warehouse(s). Id. at 10.
Mr. Steinhardt is the Warren County Republican Chairman and in that capacity,
as we discuss below, exercises a substantial degree of power over Republican
candidates for elective office in Phillipsburg. (To reinforce this point, he was also
recently the Chairman of the Republican State Committee.)

Perhaps not coincidentally, after Messrs. Perrucci and Steinhardt had
spoken, Council Members Marino and Piazza renewed their motion to adopt an
authorizing ordinance, and that motion also failed by 2-1 with two members
abstaining. Id.

On November 1, 2022, the Phillipsburg Council adopted on second reading
Ordinance 2022-30, which we challenge here, by a vote of 3-1. Plaintiffs' Exhibit 1.
The ordinance purported to adopt an amendment to the redevelopment plan to
change the zoning to industrial "to accommodate the aforementioned purposes as
specifically set forth in the attached EXHIBIT A; and (ii) to permit a 65-foot
building height...." Id. at 1, emphasis in original. It bears repeating that the
referenced "Exhibit A" actually refers to the earlier project under review in
WRN-L-000248-21. Ordinance 2022-30 plainly refers to the newly modified Peron
proposal. The size of the project is reduced to 320,000 sq. {t., because it now

included a rail connection with the Belvidere and Delaware Railway, which was
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not a part of previous warehouse proposals, and the warehouse is to be
refrigerated. Morrisette Certification 1 15; Plaintiffs' Exhibit 1.*

Council President Harry Wyant recused himself from voting on this
ordinance, apparently because he owns property within 200 feet of the property
affected by the ordinance. However, Council Member Randy Piazza, Jr., did not
recuse himself and voted in favor of the ordinance, despite the fact that his
parents, Randy Piazza, Sr., and Susan, own a residence at 309 Mercer Street,
which is across the street from the properties at 560 and 562 South Main Street,
and well within 200 feet of the South Main Street properties. Morrisette
Certification 11 11,12, Plaintiffs' Exhibits 8, 9. The site plan, Exhibits 6, 6a and 6b,
clearly refer to 560 and 562 South Main Street as part of the "SITE."

As we set forth next, this is a disqualifying interest, and Ordinance 2022-30

is void.

* The obvious reason for the railroad connection is to assuage concerns
about the increase in large truck traffic in the town. According to its own website,
this railroad serves five small towns in New Jersey and West Easton,
Pennsylvania. hitp:/www.brwrr.com/Freight/bdrv059.him. In summer months, this
line is heavily used for passenger excursions:
hitps:/877trainride.com/rivertrain.htm. This would seem to be a very poor tactic
for trying to reduce the use of trucks to serve a 320,000 sq. ft. refrigerated
warehouse full of perishables. Because this connection had never been part of any
prior proposal, there is no credible record evidence to support any notion that it
can accomplish anything in reducing truck traffic in the town. However, as events
before the County Planning Board show, the rail link has been abandoned.
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There are separate and independent grounds to disqualify Member Piazza,
as we discuss below, but the 200-foot rule is simple and dispositive.

The plan for this property has apparently changed yet again, however. On
February 27, 2023, the Warren County Planning Board voted to disapprove
another proposal by Peron, this time to construct a 420,000 sq. ft. warehouse, but
with no rail connection. There is no mention of a refrigerated warehouse or
raising the permitted height to 65 feet. Plaintiff's' Exhibit 10 at 2. It appears the
refrigerated warehouse plan has been abandoned, but that still leaves open the
question of exactly what the Council was voting on Ordinance 2022-30 back on
November 1, 2022, since "Exhibit A" does not refer to a refrigerated warehouse or
a 65-foot height. Phillipsburg Council Member Piazza is also the Vice Chair of the
Warren County Planning Board and he recused himself from voting on the Peron
site plan, which the County Planning Board voted to disapprove. Morrisette
Certification 1 17; Plaintiffs' Exhibits 6, 6a, 6b, 10.

Finally, as we discuss in detail below, Member Piazza has received
significant campaign aid from the Warren County Republican Committee, and will
be seeking it again, and the Chair of that committee is Mr. Perrucci's name law
partner, Mr. Steinhardt.

ARGUMENT: Council Member Randy Piazza, Jr., Is Disqualified From
Voting On Ordinance 2022-30: The Ordinance Is Invalid

Page 10 of 28



WRN-L-000341-22 07/13/2023 5:26:11 PM Pg 11 of 30 Trans ID: LCV20232078662

1. Member Piazza's Parents Own Property Within 200 Feet Of The
Property That Is Affected By The Ordinance

The essence of our argument is well summarized by the decisions in Care of

Tenafly v. Tenafly, 307 N.J. Super. 362 (App. Div. 1998); Barrett v. Union Tp.

Committee, 230 N.J. Super. 195 (App. Div. 1989); and McNamara v. Borough of

Saddle River, 64 N.J. Super. 426 (App. Div. 1960). Two statutory provisions are

involved.

The Local Government Ethics Law provides in relevant part:

[n]o local government officer or employee shall act in his official

capacity in any matter where he, a member of his immediate family,

or a business organization in which he has an interest, has a direct or

indirect financial or personal involvement that might reasonably be

expected to impair his objectivity or independence of judgment.

[N.J.S.A. 404:9-22.5(d), emphasis added.]

The Municipal Land Use Law provides that written notice of a land use application
shall be given to "the owners of all real property ... within 200 feet of the property
that is the subject of the hearing...." N.J.S.A. 40:55D-12b.

The cases consistently apply these provisions to follow a per se rule that
disqualifies any municipal official - council or land use board member - from voting
on any measure as to which the official or a member of his or her immediate family
has an "interest" or an "involvement" in property within 200 feet of "the property

that is the subject of the hearing."

In McNamara, supra, the council was voting on a zoning ordinance that set
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minimum lot sizes for public and parochial schools, which would have the effect of
limiting the size of a proposed Saddle River Country Day School. A council
member with a long history of opposing the school voted in favor of the
amendment. He owned property less than 200 feet from the site. The court
invalidated the ordinance. The court held that:
The Legislature has declared that the owners of any property within
200 feet of property to be affected by an appeal to a board of
adjustment shall be served with notice of the proceedings at least ten
days before the hearing. N.J.S.A. 40:55-44 [the predecessor statute to
the current 40:55D-12b]. This is tantamount to a declaration of
interest in the zoning treatment of a particular property on the part of
those owning other property within 200 feet.
[McNamara, 64 N.J. Super. at 430, emphasis added.]

The court will note the McNamara court's choice of words: "any property within

200 feet of property to be affected by an appeal...." (emphasis added). A more

complete discussion of the factual background of this case can be found in the

lower court opinion, McNamara v. Borough of Saddle River, 60 N.J. Super. 367

(Law Div. 1960), which the Appellate Division incorporated by reference. But the
per se rule of a disqualifying interest is in the Appellate Division opinion. The
appellate court held that

The issue is whether or not [a councilman] had a disqualifying
interest in the subject matter of the ordinance. His motives in voting
for it ... are immaterial. If there is "interest," there is disqualification
automatically, entirely without regard to actual motive, as the
purpose of the rule is prophylactic, that is, to prevent the possibility
of an official in a position of self-interest being influenced thereby to
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deviate from his duty to be guided only by the public interest in voting
as such official.
[McNamara, 64 N.J. Super. at 429-430, emphasis in original.]

Although the Piazza, Sr., house is not explicitly in the text of Ordinance
2022-30, it is most certainly "property within 200 feet of property to be affected" by
the Ordinance. There is no question that the Ordinance was intended to authorize
the large warehouse development that was the subject of LUB Resolution 2022-12.
That proceeding included the acquisition and demolition of 560 and 562 South
Main Street. McNamara is also controlling here. The court noted that the subject
ordinance there, "while general in its surface scope, had for its realistic objective
the regulatory restriction or prohibition of the use of the property leased to
plaintiff Saddle River Country Day School as a day school. The whole history of
this litigation indicates that the property mentioned was the real subject of the

ordinance, at least so far as relevant for present purposes." McNamara, 64 N.J.

Super. at 430 (citation omitted). As guidance the court quoted "the famous dictum
in Bailey v. Drexel Furniture Company, 259 U.S. 20, 37, 42 S.Ct. 449, 66 L.Ed. 817
(1922) (Child Labor Tax Case), [that] courts must be 'blind not to see' truths which
'[a]ll others can see and understand.”

In this case, what everyone "can see and understand" is that Ordinance
2022-30 can only refer to the Peron warehouse project given final site plan

approval by the LUB in Resolution 2022-12. There would be no reason at all for
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Ordinance 2022-30 to amend the redevelopment plan unless it was to provide legal

authorization for the large warehouse, as described at length in the LUB
proceeding that was memorialized in LUB Resolution 2022-12. That's because a
court challenge to the previous authorization, Ordinance 2021-12, was pending a
potentially adverse decision from this court. If that pending challenge were to be
successful, then the redevelopment plan would not authorize industrial
warehouses in this district. Ordinance 2022-30 references Peron in its
introductory clauses, and references a "manufacturing and storage" use. There is
no proposal that could be intended as the subject of this amendment other than
the Peron warehouse.

Finally, the plat for the site plan clearly identifies 560 and 562 South Main
Street as included within the "SITE." Plaintiffs' Exhibits 6, 6a and 6b.

In both Care of Tenalfly v. Tenafly, supra, and Barrett v. Union Tp. Committee,

supra, the court held that disqualification and voiding of the challenged ordinance
was mandated because the "member of an immediate family" was a parent, as is
the case here. In Care One, a zoning board member's mother owned commercial
property across the street from the proposed development. In Barrett, a township
committee member voted in favor of a zoning ordinance that would permit a
continuing care facility on property adjacent to a nursing home in which his

mother was a resident. The applicants for the continuing care facility owned the
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nursing home. In its opinion, the court noted that "[t]he potential for psychological

influences cannot be ignored." Barrett, 230 N.J. Super. at 201 (citations omitted).

"It would strain credulity to conclude that [the] Councilman [} did not have an
interest in seeing that his invalid mother was properly cared for in the facility that
was owned and operated by the [applicant developers]." Id. at 204.

Thus, the per se disqualifier of the Local Government Ethics Law and the
cases applies to Member Piazza by reason of his parents' house.”

We expect the Town to argue that the properties at 560 and 562 South Main
Street are not "in" the redevelopment area and should by that reason alone not be
subject to any conflict of interest claim based on being within 200 feet of "property
to be affected" by the ordinance. This argument fails, first and foremost, because
of the plain language of the Local Government Ethics Law and the holdings in
McNamara, Care of Tenafly and Barrett. There can be no serious dispute that the
subject Ordinance is specifically intended to address the Peron property included
in the final site plan approval by the Land Use Board, which explicitly includes
demolition of 560 and 562 South Main Street. If Ordinance 2022-30 is void and this
court overturns Ordinance 2022-14 in the pending companion case, there is no

authorization for any industrial or warehouse use and no reason or authorization

> We have not researched whether the 200-foot rule would apply to
proceedings before the Warren County Planning Board, but the court need not
address this question. N.J.S.A. 40:27-1 et seq., 40:27-6.6.
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for the acquisition and demolition of 560 and 562 South Main Street.
The 200-foot per se rule is not negated by the Local Redevelopment And
Housing Law, which grants certain powers to municipalities and redevelopment

entities. N.J.S.A. 40A:12A-1, et seq. As set forth in the cases we discuss, it is a rule

of conflicts of interest, to which there can never be any limitation based on

artificial boundaries. This is a judicial reading of the Local Government Ethics
Law and the Municipal Land Use Law, not the LRHL, and a very sensible and
necessary one, too. Our courts have repeatedly emphasized the need for impartial
decision-making by municipalities and their land use boards. These opinions have
also reiterated that conflict of interest analysis is fact sensitive. But in the case of
properties within 200 feet of property affected by a land use application, our
courts have decided that that one fact alone conclusively settles the issue.

As the cases repeatedly emphasize, when a court analyzes a claim of
conflict of interest in this context, the inquiry is not whether the official actually
succumbed to temptation because of a conflict. The issue is whether the potential

for a conflict exists. See, e.g., Wyzykowski v. Rizas, 132 N.J. 509, 524 (1993), citing

Griggs v. Borough of Princeton, 33 N.J. 207, 219 (1960). This is also described as

whether the official has an interest in the measure not shared with the general
public. Ibid. This kind of analysis relieves a reviewing court of the more confusing

burden of judging whether the official did, in fact, act on the conflict. It also
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provides courts, and volunteer members of local government and their advising
lawyers a bright line that is readily discernible.’

Thus, the location of the Piazza, Sr., property outside the formally
designated redevelopment area is irrelevant. The site plan maps designate the
South Main Street properties across the street from the Piazza, Sr., residence as
part of the "SITE." What everyone "can see and understand" is that Ordinance
2022-30 was specifically intended to authorize the Peron large warehouse project
given site plan approval in Land Use Board Resolution 2202-12, and that an
important part of that proposal was to acquire and demolish two properties within
200 feet of the Piazza, Sr., residence.

This conclusively settles the issue. Member Piazza is disqualified because "a
member of his immediate family" owns property within 200 feet of "property to be
affected by" Ordinance 2022-30. The ordinance is therefore void because of
Member Piazza's vote.

While the 200-foot rule obviates the need for any extensive analysis before
voiding Ordinance 2022-30, there are independent and separate grounds for
disqualifying Member Piazza from any vote on any ordinance or resolution

relating to or affecting the Peron property, and therefore independent and

6 Although the court has held a ruling on WRN-L-00248-21 in abeyance, we
note that the extensive conflicts in that case and this one demonstrate that
Phillipsburg seems to have trouble grasping the requirements of conflicts law.
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separate grounds for voiding Ordinance 2022-30.

2. Council Member Piazza Is Disqualified By Our Well Settled Conflict
Of Interest Law

Ordinance 2022-30 identifies the owner of the Site as Peron Construction
LLC, the designated redeveloper of the Site. As we set forth in our briefs and
evidence in the companion case WRN-L-00248-21, Peron is owned by Michael
Perrucci, Esq., a name and founding partner in the Florio Perrucci law firm: "Mike
Perrucci is Co-Founder and Partner of Florio Perrucci Steinhardt Cappelli Tipton

& Taylor. Mike is also the owner of Peron Construction, Inc., a real estate

development company...." hitps:/www.floriolaw.com/attorney/michael-j-perrucci/
A. Member Piazza Is Running For Mayor Of Phillipsburg As A
Republican; Mr. Perrucci's Name Law Partner Douglas Steinhardt,
Esq. Is Chair Of The Warren County Republican Committee, Which
Can Be Expected To Provide Substantial Funds To Member Piazza's
Campaign
On January 4, 2023 (the day before the case management conference in this
matter), Member Piazza announced that he would run for the office of Mayor of
Phillipsburg. Morrisette Certification 1 20; Plaintiffs' Exhibit 11. Member Piazza
and his father and mother are members of the Warren County Republican
Committee. Id. at 1 13; Plaintiffs' Exhibit 12. Mr. Perrucci's name partner Mr.

Steinhardt is Chairman of the Warren County Republican Committee: "Doug is

also the New Jersey State Senator representing the state's 23rd legislative district
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and Chairman of the Warren County Republican Committee. He is the former
Chairman of the New Jersey Republican State Committee and Mayor of Lopatcong

Township." https:/www.floriolaw.com/attorney/douglas-j-steinhardt/

On December 12, 2022, Member Piazza posted in his official Town Facebook
account that "[t]his weekend I had the privilege of voting for Doug Steinhardt to fill
the vacant NJ-23 [Senate] seat. Our community and Phillipsburg will be in good
hands. We had a good discussion about the future of Phillipsburg and his
involvement." The accompanying photograph includes Messrs. Steinhardt (center)
and Member Piazza (right). Morrisette Certification 1 13; Plaintiffs' Exhibit 13. It is
more than reasonable to assume that Member Piazza and Mr. Steinhardt also
discussed other "future" events such as Member Piazza's candidacy for Mayor.

According to his Twitter account, Mr. Steinhardt had announced his intention to

seek the Senate seat on September 27. https:/twitter.com/DSteinhardtEsq

On February 8, the political website New Jersey Globe reported that Warren
County Republicans would be supporting Member Piazza for Mayor, intending to
oust incumbent Todd Tersigni.
https:/newjerseyglobe.com/local/after-losing-gop-support-for-re-election-phillipsb
urg-mayor-will-switch-parties-again/. Morrisette Certification 1 21; Plaintiffs’
Exhibit 14.

Member Piazza, therefore, vitally needs the support of Mr. Perrucci's
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partner, Mr. Steinhardt, the Republican County Party Chairman, if he is to obtain
the Republican nomination for Town Mayor. If the Globe article is true, then he
undoubtedly already has that support. If true, it is inconceivable that the County
organization would have decided to support Member Piazza without the express
support of the organization's Chairman, Mr. Perucci's name partner, Mr.
Steinhardt.

Moreover, and much more to the point, if he obtains the nomination, Mr.
Piazza would expect substantial financial and in-kind support from the Warren
County Republican Committee, as he did when he ran for Council in 2019. The
Election Law Enforcement Commission post-election filing for the 2019 slate of
Republican candidates for the Phillipsburg Mayor and Council (Messrs. Tersigni,
Member Wyant and Member Piazza) shows that the majority of the $10,937 of
in-kind contributions came from the Warren County Republican Committee, in the
amount of $7,691.49. Morrisette Certification 1 22; Plaintiffs' Exhibit 15.”

As we set forth above, Mr. Steinhardt spoke at the October 4, 2022 Council

meeting in favor of the Peron warehouse. Plaintiffs' Exhibit 7. Needless to say, Mr.

7 As we noted above, Council President Wyant recused himself from the vote
on the proposed ordinance rejected on October 4 and Ordinance 2022-30,
apparently because he owned property within 200 feet of an affected property.
However, it is worth noting that he was a member of this slate of benefitted
candidates, and would also be disqualified for the same reasons as Member
Piazza.
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Steinhardt had no need to remind Member Piazza (and the other Republican
Council members) of his political office and power over their political futures. His
remarks may have even prompted Member Piazza to attempt a second attempt at
an authorizing resolution on October 4.

The applicable law is clear and unambiguous. In addition to the holdings of

McNamara, Care of Tenafly and Barrett, we rely on the two lead Supreme Court

cases. In Wyzykowski v. Rizas, supra, the Court stated the test for

disqualification:

An actual conflict of interest is not the decisive factor, nor is "whether
the public servant succumbs to the temptation," but rather whether
there is a potential for conflict." A conflicting interest arises when the
public official has an interest not shared in common with the other
members of the public.

Another way of analyzing the issue is to understand that "[t]here
cannot be a conflict of interest where there do not exist, realistically,
contradictory desires tugging the official in opposite directions."
[Wyzykowski, 132 N.J. at 524, emphasis added; citations omitted.]

The second lead case is Piscitelli v. Garfield ZBA, 237 N.J. 333 (2019), in

which the Court addressed facts analogous to those in this case. In Piscitelli, the
actions of the Garfield Zoning Board of Adjustment were scrutinized because the
application for development was presented by several trusts in which Dr. Kenneth
Conte, the President of the Garfield Board of Education, and members of his

immediate family, had an interest. Five members of the zoning board were either
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employed by the Board of Education or had immediate family members who were
so employed. No Board member disqualified himself or herself, and the application
was approved.

On appeal, the Appellate Division affirmed the Board, and upheld the denial
of the plaintiffs' request to take discovery on whether any Board members were
patients of Dr. Conte or his physician or dentist brother. Some discovery was
undertaken in the Law Division.

The Supreme Court reversed. Piscitelli, 237 N.dJ. at 345. The Court's

discussion begins, "[t]he overall objective 'of conflict of interest laws is to ensure

that public officials provide disinterested service to their communities' and to

'promote confidence in the integrity of governmental operations.' Thompson v. City

of Atlantic City, 190 N.J. 359, 364 (2007))." Piscitelli, 237 N.J. at 349. The Court

adds, "[a]n essential guarantee of the common law is the right 'to a fair and

impartial tribunal." Piscitelli, 237 N.J. at 350, quoting Wyzykowski v. Rizas, supra,
132 N.J. at 522.
Here is the heart of the Court's holding:

We reverse and remand for further proceedings to decide whether
any Zoning Board member had a disqualifying conflict of interest in
hearing the application for site plan approval and variances in this
case. The trial court must assess two separate bases for a potential
conflict of interest. First, did Dr. Kenneth - as president or a member
of the Board of Education - have the authority to vote on significant
matters relating to the employment of Zoning Board members or their
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immediate family members? Second, did any Zoning Board members
or an immediate family member have a meaningful patient-physician
relationship with any of the three Conte doctors? If the answer to
either of those questions is yes, then a conflict of interest mandated
disqualification and the decision of the Zoning Board must be
vacated.

[Piscitelli, 237 N.J. at 340 .]
The Court noted that the first inquiry should focus on "whether Zoning
Board members might have had reasons to apprehend that Dr. Kenneth would in

the future vote on such matters -- matters that clearly would give rise to a

personal interest and the potential for a disqualifying conflict." Piscitelli, 237 N.J.

at 358.

Also persuasive is Haggerty v. Red Bank Borough, 385 N.J. Super. 501 (App.

Div. 2006), in which the court confronted a challenge to two separate resolutions
on a bifurcated application, the first granting a density variance and the second
approving site plan and a bulk variance. As to the second resolution, the challenge
was filed within the 45 day rule of R. 4:69-6, but over a year after the first
resolution. Among the plaintiffs' claims was that the Vice Chair of the Zoning
Board, acting as chair because the chair had recused himself, was also in a
conflict of interest. (The trial court had denied plaintiffs' initial request to expand
the record on their conflicts of interest allegations, finding that they were too
speculative.)

On appeal, however, the Appellate Division reversed. It found that the Vice
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Chair was in a conflict of interest, and therefore, "[a]s a result of [the Vice Chair's]

participation, the Board proceedings, in their entirety, are void and must be set
aside." Haggerty, 385 N.J. Super. at 527 (emphasis added). Thus, the court found
that a conflict of interest so tainted the proceedings that a complaint filed a year
out of time would still be considered. Haggerty, thus, held that one conflicted
member would suffice to void the board's action, and a sufficient number of

non-conflicted votes in favor would not save the voided approvals.

See also Randolph v. Brigantine Planning Board, 405 N.J. Super. 215, 232
(App. Div. 2009), in which the court voided a site plan approval because the Chair
of the Board had been in a ten-year unmarried relationship with the brother and
fellow employee of the Board's appointed professional engineer. The opinion
contains an extensive discussion of the law of conflicts. The court's decision to
void the site plan approval was made even though the Board Chair did not
participate in or vote on ultimate approval, which passed by a 6-1 vote.

Applying these cases to Member Piazza is straightforward and conclusive.
His relationship with County Party Chairman and Mr. Perucci's name partner Mr.
Steinhardt is "an interest not shared in common with the other members of the

public." Wyzykowski, supra, 132 N.dJ. at 524. When Member Piazza voted in favor

of Ordinance 2022-30, he was a few weeks away from making public his decision to

run for Mayor, and in that race he would need the support, intangible and tangible,
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of the Chair of the Warren County Republican Committee. Given his membership -
and his father's and mother's - on the Committee, it strains credulity that he did
not have some indication (or more) of Mr. Steinhardt's approval and support. Mr.
Steinhardt is not only the name partner of the owner of Peron, Mr. Perruceci, but he
spoke in favor of the Peron proposal on October 4. This is certainly the type of
interest that creates "realistically, contradictory desires tugging [Member Piazza]
in opposite directions." Id. Mr. Steinhardt, as Chair of the County Republican
Committee "has the authority to vote on [or control, as Chair] significant matters
relating to the" nomination and election of Phillipsburg Council members.

Piscitelli, supra, 237 N.J. at 340. Member Piazza "might have had reasons to

apprehend that [Mr. Steinhardt] would in the future vote [or decide] on such
matters [as who would get the Republican nomination for Phillipsburg Mayor or
support in the general election] -- matters that clearly would give rise to a
personal interest and the potential for a disqualifying conflict." Id.

B. Member Piazza's Father Spoke In Favor Of The Ordinance And His
Property Would Benefit From It

There are two additional reasons to disqualify Member Piazza and void the
ordinance.
First, it cannot be denied that his parents' home would benefit from the

proposed acquisition of 562 and 564 South Main Street and construction of a wider
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turnout. Trucks traveling to or from the warehouse would not back up into the
area around that residence because a too tight turn onto Main Street (in either
direction) would slow them down. These are concrete benefits in reduced diesel
engine pollution and noise.

Second, and obviously closely related, Mr. Piazza, Sr., spoke in favor of
Ordinance 2022-30 on November 1, 2022. 3T19:25, -20:1-8, 11-25, -21:1-21. This

alone is further ground for disqualifying his son. See, e.g., Meehan v. K.D.

Partners, L.P., 317 N.J. Super. 563, 565 (App. Div. 1998).
Conclusion

One person's "influence" is another's "conflict of interest." Not one of these
recent warehouse proposals has been free of conflicts of interest on the part of
Phillipsburg Council members. This is not a coincidence. The original proposal, for
a 560,000 sq. ft. warehouse and elimination of the Green Acres preserved land on
the Site, was conflicted because the Florio Perrucci law firm had rendered very
valuable legal services to several Council members who had been sued by Town
employees who had been mistreated and harassed and demoted because of their
political views. The firm also defended one Council member who had been arrested
for DUI among other driving offences. In all cases, the Council member faced
significant personal jeopardy. The Florio Perrucci firm was under no obligation,

legal or otherwise, to seek or accept these representations. The conflicts of
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interest were created by these representations. These were intentional and
avoidable actions. The obvious inference for this court is that the law firm sought
and/or accepted these representations because it hoped that the Council members
would look favorably on any decisions that might impact the law firm or its
founding and senior partner Mr. Perrucci, who had a large warehouse proposal in
the works. That is exactly what happened. But it crossed the line set by law.

In this case, the conflict in part preceded the proposed action. Mr. Perrucci's
law partner Mr. Steinhardt as Chairman of the Warren County Republican
Committee exercises significant control over the political destiny of the
Republican members and candidates for Phillipsburg public office, if only because
the County Committee is by far the most significant source of campaign funding.
That is a disqualifying conflict for any such candidate or elected official. But the
conflict was exacerbated by the proposal to acquire and demolish 560 and 562
South Main Street, to the benefit of the parents of Council Member (and Mayoral
candidate) Piazza. It was further exacerbated when Mr. Steinhardt chose to
address the Council in person and advocate for that meeting's proposal.

For all these reasons, Ordinance 2022-30 is void because of the numerous
disqualifying conflicts of interest of Council Member Randy Piazza, Jr.

Respectfully submitted,

POTTER AND DICKSON
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By ___/s/ Peter Dickson
Peter Dickson
NJ Attorney ID No. 001661979

Enclosure: List of Exhibits

Service: by eCourts
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List of Exhibits
Exhibit 1, Town of Phillipsburg Ordinance 2022-30

Exhibit 2, Town of Phillipsburg District 5 Amendment - Riverside Industrial
Riverfront Redevelopment Plan, as amended April 20, 2021 (aka “EXHIBIT A”)

Exhibit 3, Town of Phillipsburg Land Use Board Resolution No. 2022-12
Exhibit 4, Town of Phillipsburg Revised Riverfront Redevelopment Plan

Exhibit 5, Town of Phillipsburg Amended Riverfront Redevelopment Plan, April 26,
2018 Dralft, excerpts

Exhibit 6, Preliminary & Final Major Site Plan for Peron Construction, LL.C, Cover
Sheet and Overall Site Layout Plan

Exhibit 6a, Enlargement of USGS Map on Exhibit 6

Exhibit 6b, Enlargement of Aerial Map on Exhibit 6

Exhibit 6¢, Enlargement of Tax Map on Exhibit 6

Exhibit 7, Town of Phillipsburg Town Council Meeting Minutes, October 4, 2022

Exhibit 8, Deed from Jeanne Mayer of 309 Mercer Street to Randy S. Piazza and
Susan Piazza, dated February 13, 1981, for Lot 806 in Block 67 on the tax map of
Phillipsburg, recorded as Instrument 255472 in Volume 760 Page 235 among the
Land Records of Warren County, New Jersey

Exhibit 9, Screenshot of 309 Mercer Street, Phillipsburg showing relationship to
560 South Main, with screenshot of 560 South Main Street, and screenshot of data
sheet of 309 Mercer Street

Exhibit 10, Warren County Planning Board Agenda, Monday, February 27, 2023

Exhibit 11, Screenshot taken by David Morrisette of January 4, 2023,
announcement of Randy Piazza, Jr., candidacy for mayor of Phillipsburg

Exhibit 12, Warren County Republican Committee List from Warren County Votes,
Official Website of Warren County Elections, printed March 16, 2023
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Exhibit 13, Screenshot taken by David Morrisette of the Council’s Facebook Page,
December 12, 2022, of Councilman Randy Piazza’s statement of voting for Doug
Steinhardt

Exhibit 14, New Jersey Globe story, “After losing GOP support for re-election,
Phillipsburg mayor will switch parties, again,” February 8, 2023, as copied by
David Morrisette

Exhibit 15, copy of post-election filing at the Election Law Enforcement Commission for
the "Committee to Elect Tersigni, Wyant & Piazza," obtained by David Morrisette

Exhibit 16, Town of Phillipsburg Town Council’s Minutes of the September 6, 2022,
Meeting

Exhibit 17, Town of Phillipsburg Master Plan 2004 Update
Exhibit 18, Complaint In Lieu Of Prerogative Writs filed December 23, 2022, by
David P. Morrisette and Sandra S. Morrisette v. Town of Phillipsburg Town

Council, Docket No. WRN-L-000341-22

Exhibit 19, Answer to Complaint In Lieu Or Prerogative Writs filed March 27, 2023,
by Town of Phillipsburg, Docket No. WRN-L-000341-22
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02022-30

AN ORDINANCE OF THE TOWN OF PHILLIPSBURG, COUNTY OF WARREN, NEW
JERSEY ADOPTING THE DISTRICT 5 (RIVERSIDE INDUSTRIAL) AMENDMENT -
RIVERFRONT REDEVELOPMENT PLAN

WHEREAS, the municipal council (“Tewn Council”) of the Town previously determined that the
properties identified as Block 2102, Lots 1, 2.01, and 2.02 (the “Property”) on the official tax maps of the
Town constituted an area in need of redevelopment (the “Riverfront Redevelopment Area”) in accordance

with the requirements of the Redevelopment Law; and
WHEREAS, Peron Construction, LLC (the “Redeveloper”) was previously designated by the
Town Council as the Redeveloper for the Property and intends 1o enter a Redevelopment Agreement with

the Town for the development of one industrial building of approximately 360,000 square feet; railroad
access, associated parking, supporting infrastructure and improvements on the property identified on the

Property; and

WHEREAS, the Redeveloper has indicated to the Town that & potential manufacturing andstorage
users for the Property requires a 65-foot building height;

WHEREAS, the Town will amend thc Revised RRP to change District 5 from Riverside
Residential to Riverside Industrial, to (i) permit industrial uses and allow the related amendments to
accommodate the aforementioned purposes as specifically set forth in the attached EXHIBIT A; and (ii} to
permit a 65-foot building height (collectively, the “District 5 Amendment — RRP"),

WHEREAS, the Town approves of the District 5 Amendment - RRP to support the development
of the Property;

WHEREAS, the Town will adopt the District 5 Amendment- RRP and refer the matter to the Land
Use Board for review anew pursuant to N.J.S.A 40A:12A-7(e).

NOW, THEREFORE, BE IT ORDAINED BY THE MAYOR AND TOWN COUNCIL OF
PHILLIPSBURG, IN THE COUNTY OF WARREN, AS FOLLOWS:

1. The aforementioned recitals are incorporated herein as though fully set forth at length.

2. The District § Amendment - Riverfront Redevelopment Plan is hereby adopted pursuantto the
terms of the Redevetopment Law.

3. The zoning district map included in the zoning ordinance of the Town is hereby amended to
reference and delineate the District 5 Amendment — Riverfront Redevelopment Plan. The
District 5 Amendment — Riverfront Redevelopment Plan shall supersede the applicable
development regulations of the Town’s municipal code, as and where indicated

4. The Project shall include a commercial rail interconnection with the adjacent Belvidere &
Delaware River Railway,

5. If any part of this Ordinance shall be deemed invalid, such parts shall be severed and the
invalidity thereby shall not affect the remaining parts of the Ordinance.

(00807662-1}
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6. A copy of the Ordinance and the District 5 Amendment - RRP shall be available for public
inspection at the office of the Town Clerk during regular business hours.

7. This Ordinance shall take effect in accordance with all applicable laws.

ATTEST: TOWN OF PHILLIPSBURG
LORRAINE LOUDENBERRY, AMC TODD M. TERSIGNI
Deputy Municipal Clerk Mayor
DATED:
NOTICE

NOTICE, is hereby given that the foregoing Ordinance was introduced to pass on first reading at
a regular meeting of the Council of the Town of Phillipsburg held on October 18, 2022 and
ordered published in accordance with the law. Said Ordinance will be considered for final
reading and adoption at a regular meeting of the Town Council to be held on November 1, 2022,
at 7:00 p.m. or as soon thereafter as the Town Council may hear this Ordinance at the PHA
Community Bldg., 535 Fisher Avenue, Phillipsburg, New Jersey, at which time all persons
interested may appear for or against the passage of said Ordinance.

(00807662-1)
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TOWN OF PHILLIPSBURG LAND USE BOARD RESOLUTION NO. 2022-12

RESOLUTION GRANTING CONVENTIONAL/FINAL MAJOR SITE PLAN APPROVAL IN
NO. 2021-1

Peron Construction, LLC - Applicant/Owner
60 West Broad Street, Suite 201
Bcethlehem, Pennsylvania 18018

Block 2102, Lot 2.02
170 Howard Street

Application #2021-1

WHEREAS, Peron Construction, LLC, (“Applicant”) applied to the Town of Phillipsburg Land
Use Board (“Board”) for Preliminary Conventional/Major Site Plan Approval; Bulk Variance Approval

pursuant to N.J.S. 40:55D-70(c); and any and all design exceptions and/or waivers (collectively “the

Application”), for the construction of an industrial building of approximately four hundred and twenty
thousand square feet (420,000°) on the property identified on the Town Tax Map as Block 2102, Lot 2.02,
with a street address of 170 Howard Street, Phillipsburg, Warren County, with three hundred and fifty-two
(352) passenger car parking spaces, eighty-eight (88) loading docks and thirty-nine {39) spaces for trailer
parking and to raze the existing structures which are located on the properties known as 560 and 562 South
Main Street and identified on the Town Tax Map as Block 2015, Lots I and 3, in order to construct roadway
improverments; and

WHEREAS, on January 27, 2022, the Board granted the Applicant Preliminary
Conventional/Major Site Plan Approval and Bulk Variance Approval which was memorialized in Board
Resolution No. 2022-2, on February 22, 2022; and

WHEREAS, the Applicant has applied for Final Conventional/Major Site Plan Approval; and any
and all design exceptions and/or waivers (collectively “the Application”), for the construction of an
industrial building of approximately four hundred and twenty thousand square feet (420,000°) on the
property identified on the Town Tax Map as Block 2102, Lot 2.02, with a street address of 170 Howard
Street, Phillipsburg, Warren County, with three hundred and fifty-two (352) passenger car parking spaces,
eighty-eight (88) loading docks and thirty-nine (39) spaces for trailer parking and to raze the existing
structures which are located on the properties known as 560 and 562 South Main Street and identified on
the Town Tax Map as Block 2015, Lots 1 and 3, in order to construct roadway improvements;

WHEREAS, the Board having satisfied itself that proper notice was given to neighboring property
owners, and to all others entitled to notice, as well as publication pursuant to both the Town of Phillipsburg

Code and to N.J.S. 40:55D-12, on or about August of 2022; and

Exhibit 3
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WHEREAS, the Applicant appeared before the Board at a regularly-scheduled meeting on July
28, 2022, at which time the following Board members announced to the public that they would be recusing

themselves from consideration of the Application: Chairman Willaim Duffy, Mayor Todd Tersigni and

Councilman Keith Kennedy; and

WHEREAS, the Applicant appeared before the Board at a regularly-scheduled meeting on July
28,2022, at which time the Applicant requested certain temporary waivers from the Preliminary Site Plan
checklist requirements, said waivers being sutmarized in the Board Engineer’s May 20, 2022 and July 22,
2022 review letters, and the Board having determined that said waivers can be granted and the Application
was determined by the Board to be complete; and

WHEREAS, the Applicant appeared before the Board again at a regularly-scheduled meeting on
August 25, 2022, at which time the Board commenced a public hearing on the Application as more fully
set forth herein below;

WHEREAS, Chairman Willaim Duffy, Mayor Todd Tersigni and Mr. Kennedy again announced
to the public that they would be recusing themselves from consideration of the Application at the August
25, 2022 hearing; and

WHEREAS, as a result of the preceding recusals, nonetheless, a quorum of five (5) Board
members, identified below, was established; and

WHEREAS, at the preceding hearings, the Applicant was represented by Mark R. Peck, Esq., who
presented a brief explanation concerning the Applicant’s intended use of the subject property and the
approvals sought and further stated that the Applicant intended to comply with: (i) most of the requirements
set forth by the Board’s preliminary approval of this Application; (ii) all of the comments set forth in the
Board Engineer’s July 22, 2022 letter; and (iii) all of the comments in the Town of Phillipsburg Fire Chief’s
July 25, 2022 letter; and

WHEREAS, the Board has received certain documentation and reports from the Applicant, the
Board’s professional consultants and other interested parties, all of these having been given due
consideration and being the following:

A. Town of Phillipsburg Zoning Permit Application, dated July 26, 2021;

B. Town of Phillipsburg — “Application for Minor or Conventional Site Plans” for Block 2102,

Lot 2.02, dated August 5, 2021;
C. Town of Phillipsburg — “Application for Conventional Site Plan,” dated March 29, 2022;
D. Town of Phillipsburg — Preliminary Site Plan Checklist for Conventional Site Plan, dated

August 5, 2021;
E. Town of Phillipsburg — Final Checklist for Conventional Site Plan, dated August 5, 2021
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F.

cH o

Town of Phillipsburg Tax and Sewer Certifications from Tax Collector that taxes and sewer
are paid through September 30, 2022, for Block 2015, Lots 1 and 3, and Block 2102, Lot 2.02,
dated July 26, 2022;

Final Major Site plan entitled: “Preliminary and Final Major Site Plan for Peron Construction,
LLC, Proposed Industrial Development, Map: 21, Block 2102, Lot 2.02,” prepared by Bohler
Engineering NJ, LLC, dated July 31, 2021, consisting of eighty-seven (87) sheets, lasted
revised on June 6, 2022,

Survey entitled: “ALTA/NSPS Land Title Survey 170 Howard Street, Lots 1, 2.01 & 2.02,
Block 2102, Town of Phillipsburg, Warren County, State of New Jersey,” prepared by Control
Point Associates, Inc., consisting of ten (10) sheets, dated January 14, 2021, and last revised
on June 10, 2022;

Boundary and Topographical Survey entitled: “Boundary and Topographic Survey 170
Howard Street, Lots 1, 2.01 & 2.02, Block 2102, Town of Phillipsburg, Warren County, State
of New Jersey,” prepared by Control Point Associates, Inc., consisting of ten (10) sheets, dated
January 14, 2020, and revised on August 5 2021;

Architectural Plan entitled: “420K Spec Building,” prepared by Cerminara Architects, dated
August 6, 2021, consisting of three (3) sheets;

Trip Generation Comparison Letter, prepared by McMahon Associates, Inc., dated July 29,
202L;

Stormwater Management Report, prepared by Bohler Engineering, LLC, dated March of 2022;
Stormwater Management Facility Operations & Maintenance Manual, prepared by Bohler
Engineering, LLC, dated March of 2022;

Truck Turning Exhibit, preparcd by Bohler Engineering, dated October 13, 2021, and last
revised on February 25, 2022;

“Traffic Impact Study for the Phillipsburg Industrial Development, Town of Phillipsburg,
Warren County, NJ,” prepared by McMahon Associates, Inc., dated October of 2021, and last
revised February of 2022;

Correspondence from Bohler Engineering, LLC, dated June 10, 2022;

Q. Town of Phillipsburg Ordinance 2021-14 — amending Riverfront Redevelopment Plan —

District 5;

July 25, 2022 and August 5, 2022 updated letters from Town of Phillipsburg Fire Chief;
Aqua New Jersey, Inc. “Will-Serve” Letter dated April 7, 2021;

Elizabethtown Gas “Will-Serve” Letter dated February 24, 2021;

Jersey Central Power & Light “Will-Serve” Letter dated February 24, 2021; and
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V. Bohler Engineering letter dated August 15, 2022; and

W. GZA Geo Environmental letter dated August 22, 2022;

WHEREAS, the Applicant is requesting the following design waiver from the Town Ordinances:
A permanent waiver from L.Q. 510-11(D)(3)(bb) which requires an environmeatal impact study; and

WHEREAS, the Board having considered the letters of the Board engineer dated May 20, 2022
and July 22, 2022, the contents of which the Board adopts and incorporates its finding of fact by reference

herein; and

WHEREAS, the Applicant presented the sworn testimony of the [ollowing individuals on August

25,2022:
L. Bradford A. Bohler, P.E. who is the Applicant’s engincer;
2. Oliver H. Franklin, Sr., RA, who is the Applicant’s architect;
3. John R. Wichner, P.E., who is the Applicant’s traftic engineer; and
4. Richard Lev, who is the Applicant’s environmental engineer; and

WHEREAS, the following documents were marked as exhibits at the August 25,2022 hearing and
were discussed and testified to by the Applicant’s witnesses. These are now included as part of the record:

1. A-1: Professional Profile of Bradford A. Bohler, P.E.;

2. A-2: Proposed rendering “Overall Site Plan Layout” C-301;

3. A-3; Curriculum Vitae of Richard Lev, L.S.R.P,;

4. A-4: Curriculum Vitae of John R. Wichner, P.E,;

5. A-5: Cumriculum Vitae of Oliver H. Franklin, Jr., RA;

6. A-6: Proposed building floor plan, dated August 6, 2021;

7. A-7: Architectural sheet A-2 depicting north and west elevations;
8. A-8: Color rendering of “eye level view;”

9. A-9: August 5, 2022 letter from Phillipsburg Fire Chief]

WHEREAS. Bradford A. Bohler, P.E., a New Jersey Licensed Engineer, of Bohler Engineering,
LLC, was offered as the first witness, who afler being sworn and accepted as an engineering expett, based
upon Exhibit “A-1,” provided testimony on behalf of the Applicant. Mr. Bohler discussed the following.
He offered Exhibit “A-2,” which is the proposed site rendering, C-301, “Overall Site Plan Layout” and
explained what it represented. He provided a general description that the proposals set forth in the
Application between the preliminary site plan approval and requested final site plan approval are essentially
the same. Mr. Bohler stated that the only significant update addresses stormwater management which is in
conformance with state and local regulations and requirements. As to design waivers, items 2j through 2m

which are identified in the Board Engineer’s July 22, 2022 letter at page 19, the Applicant is no longer
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secking those temporary waivers and will comply with the Town Ordinances. Mr. Bohler then stated as to
item 2p that he belicves the application is in compliance, but requests a waiver if the Board does not believe
there is compliance. Mr. Bohler then addressed some of the technical comments which were raised in the
Board Engineer’s July 22, 2022 letter beginning at page 21. As to comment 1(c)(ix), which addresses the
demolition plan of the application and disturbance of railroad features, Mr. Bohler testified that the
Applicant will comply. Mr. Bohler stated that the Applicant will perform truck tire washing on site which
is referenced in the Board Engineer’s July 22, 2022 letter at comment 1(g)(d). He further testified that the
Applicant will comply with strcet sweeping as required by the Town as set forth in comment 1(g)(iv) of the
Board Engincer’s July 22, 2022 letter. Mr. Bohler testified that there have not been any changes in the
architectural plans between preliminary site plan approval and the final approval application. The Board
Engineer the said it would be appropriate to have a street sweeper on site at all times as required by the
Town Ordinances and the Applicant engineer said the “small” strect sweeper requirement is fine. Mr.
Bohler completed his testimony by stating the Applicant will comply with all DEP stormwater
requirements. The Board Engineer then commented that the resolution will have to include a requirement

that all on site lighting is in compliance with the Town’s lighting ordinances; and

WHEREAS, the Board was satisfied with Mr. Bohler’s testimony, especially in light of the Board
Engineer’s comments and review, such that the Board did not have any additional questions or comments;
and |

WHEREAS, Richard Lev, L.S.R.P., the Applicant’s environmental engineer, was offered as the
second witness, who after being sworn and accepted as an environmental engineer based upon his C.V,,
which was marked as Exhibit “A-3,” provided testimony on behalf of the Applicant. Mr. Lev testified that
there are contaminants on the property and that there are some areas which have been identified as “hot
spots” for remediation which will be completed. Mr. Lev testified that on the ground there will be penetrable
pavement and lined basins which prevents infiltration, protects the environment and complies with DEP
regulations. The Board Engineer asked il the capping and remediation plan is consistent with DEP
regulations for non-residential property which Mr. Lev said was the case. As for the proposed landscaping
and hardscaping of the site, Mr. Lev opined that the proposal was appropriate for the site. He further testified

that the environmental remediation will be recorded in the property deed; and

WHEREAS, the Board was satisfied with Mr. Lev’s testimony, especially in light of the Board
Engineer’s comments and review, such that the Board did not have any additional questions or comments;
and

WHEREAS, John R. Wichner, P.E., the Applicant’s engineer, was the third witness, who after

being sworn and accepted as an engineering expert, based upon his C.V. which was marked as Exhibit “A-
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4.7 pravided lestimony on behalf of the Applicant. Mr, Wichner testified that a revised traffic study was
submitted to the Board after the application was preliminarily approval. He said that the Applicant 1s
agreeable to a left turn prohibition at McKeen Street. He further stated that he revicwed the Board
Engineer’s July 22, 2022, specifically pages 44-45, which address trip generation. As to items 3a, 3b and
3d, Mr. Wichner stated that those issues have been addressed with the revised traffic study. As for item 3c,

it was addressed satisfactorily to the Board Engineer based upon Mr. Wichner’s testimony; and

WHEREAS, the Board was satisfied with Mr. Wichner’s testimony such that the Board did not

have any additional questions or comments; and
WHERFEAS, Oliver H. Franklin, Sr., RA, the Applicant’s architect, was the fourth witness, who
after being sworn and accepted as an architectural expert based upon hic C.V., which was marked as Exhibit
“A-S,” provided testimony on behalf of the Applicant. Mr. Franklin testified with the use of a floor plan
drawing that was marked as Exhibit “A-6” and an elevations sheet that was marked as Exhibit “A-7.” He
testified that the Applicant addressed industrial design standards, including retained prevailing fagade
setbacks (similar to properties opposite the site). He testified that the loading areas will not face or exit
directly onto the street; that parking is localed on the sides of building; that the trash removal area will be
screened in the rear of the property; and that the rear loading docks will be screened from both the walking
trail adjacent to the property and the Delaware River, He further testified that building the main entrance
off Howard Street is not practical because of finished slab elevation and the Howard Street slope. For this
reason, the Applicant proposed two future office locations on the northwest and nottheast corners of the
building, with their entrances facing east and west - which allows for direct entry and access to parking.
Mr. Franklin then reviewed elevations for each fagade. The west and east ends of the building are defined
with raised parapets, intermittent painted banding, and windows and maroon infill color highlighting the
office block. These raiscd parapets occur every two hundred fect with a maroon field and dark grey band.
The intermediate color pattern continues every two hundred feet in between. There are clear story windows
every fifty feet. Primary office entrances are highlighted by storefront-style double door entry with office
windows flanking either side in a field of maroon, with a dark grey vertical band accentuating the entrance.
Mr. Franklin further testified that the fire department connections are proposed on the north and west sides
of the building which are consistent with the Fire Chicf’s July 25, 2022 and August 5, 2022 letters. Mr.
Franklin then lestified that he reviewed the Board Engineer’s July 22, 2022, to wit, pages 45-46, items
under “Architectural Plans” and stated that the Applicant will comply with the technical comments
contained therein. He also stated that the project will not be built to cnvironmental green certification
standards. Mr. Franklin then used Exhibit “A-8,” which is a color rending of “eye level view” to testify that

. the building’s design is consistent with the development design intent by maintaining the base course with
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color and reveals, cornice (parapet lines) and horizontal lines of fenestration, which break the wall surface
into smaller components and humanize the building’s scale. Mr. Franklin further testified that all entrances
to the building are defined and articulated by architectural elements, different paint coloring, banding,
storefront and flanking office windows; and

WHEREAS, the Board was satisfied with Mr. Franklin’s testimony such that the Board did not
have any questions or comments; and

WHEREAS, the Town of Phillipsburg Fire Chief's August 5, 2022 letter was moved by Mr. Peck
into evidence and was received by the Board as Exhibit “A-9,” and

WHEREAS, the Applicant did not offer any additional witnesses, documents or evidence; and

WHEREAS, the Board Chairman then asked for public comment and received comment from two
individuals. There was comment from Mr. Kevin Keyser who owns property on South Main Street and
who expressed concerns about environmental conditions on the site. He was adamantly opposed to the
application. There was a second comment from David Morrisette who urged the Board to delay voting on
the Application until the Board’s regularly-scheduled meeting on September 22, 2022, because he stated
that the lawsuit, of which he is a named-plaintiff, against the Town of Phillipsburg that is pending in the
Superior Court of New Jersey and which seeks to invalidate Phillipsburg Town Council Resolution No.
2021-14, is expected to be decided by the Court within a few weeks. According to Mr. Morrisette there is
no harm to all interested parties if the Board were to delay its vote on the application until that meeting
whereas if the Board were to vote in favor of the application and the Resclution No. 2021-14 were
invalidated by the Court, then all of the Board’s efforts on this application will have been for naught. There

was 1o further public comment; and

WHEREAS, the Board considered all of the preceding;
NOW THEREFORE, as a result of the Applicant’s presentation, testimony and exhibits presented
by the Applicant’s witnesses as aforcsaid and the documentation submitted, the Board finds as follows:
1. The subject property is located in the Town of Phillipsburg Riverfront
Redevelopment Zone, Districts 3 and 5.

2. The Town Council passed Resclution 2021-14 which is incorporated by

reference herein.
3. N.J.S. 40:55D-1, et. seq., the “New Jersey Municipal Land Use Law,”
provides for review and Approval of Preliminary and Final

Conventional/Major Site Plans by the Board.
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The “Town of Phillipsburg’s Site Plan Ordinance of 1979” provides for
review and Approval of Preliminary and Final Conventional/Major Site
Plans by the Board, pursuant to L.O. 510-1, ez seg.

The Applicant must obtain Preliminary and Conventional/Final Major
Site Plan Approval from the Board before it develops the subject
property.

On January 27, 2022, the Board granted the Applicant Preliminary
Conventional/Major Site Plan Approval and Bulk Variance Approval
which was memorialized in Board Resolution No. 2022-2, on February

22, 2022, and which is incorporated by reference herein;

“The Board has the authority to grant waivers from the provisions of

Chapter 510 of the Town of Phillipsburg’s Ordinances, to wil, the
“Town of Phillipsburg’s Site Plan Ordinance of 1979,” pursuant to
N.1.S. 40:55D-51.

NL.LS. 40:55D-51(b) states: “The planning board when acting upon
applications for preliminary site plan approval shall have the power to
grani such exceptions from the requirements for site plan approval as
may be reasonable and within the general purpose and intent of the
provisions of the site plan review and approval of an ordinance adopted
pursuant to this article, if the literal enforcement of one or more
provisions of the ordinance is impracticable or will exact undue hardship
because of peculiar conditions pertaining to the land in question.”

A waiver is an acknowledgment by the Board that conditions of the

property are satisfactory and meet the requirements of the Town of

Phillipsburg Ordinances.

. The Board has authority to grant variances from the provisions of N.J.S.

40:55D-1, et. seq., the “New Jersey Municipal Land Use Law,” pursuant
to N.I.S. 40:55D-70 and pursuant Section 555-22 of the “Town of
Phillipsburg’s Site Plan Review Ordinance of 1979.”

A variance is a deviation from the strict application of Chapter 625 of

the Town of Phillipsburg’s Ordinances, to wit, the “Town of

Phillipsburg Zoning Ordinance,” as set forth therein pursuant to N.J.S.

40:55D-62, et. seq., and the regulations established thereto.
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12. 1t has been acknowledged by the Board that temporary waivers of the
requirements be granted as to each of the items contained in the Board’s
Engineer’s July 22, 2022 letter.

13. The Board finds that the condition of the property is satisfactory and
meets the requirements of the Town of Phillipsburg Ordinances thereby
authorizing the granting of waivers as requested by the Applicant.

14. The Board finds that, in all other respécts, the condition of the property
is satisfactory and meets the requirements of the Town of Phillipsburg
Ordinances.

15. The Board finds that the Applicant’s Site Plan is consistent with the
“Town of Phillipsburg’s Site Plan Ordinance of 1979.”

16. The Board finds that the Applicant’ Site Plan is not inconsistent with the
Town’s Master Plan.

17. The Board finds that benefits of the Site Plan to the Master Plan and to
the Town citizenry outweighs any detriments to the same.

18. The Board finds that the Applicant’s Site Plan is consistent with N.J.S.
40:55D-1, et. seq., the “New Jersey Municipal Land Use Law.”

NOW THEREFORE, BE IT FURTHER RESOLVED THAT the Applicant’s request for the
Permanent Waiver and Final Conventional/Major Site Plan approval, is hereby GRANTED, on Motion of

Mr. Brotzman and Seconded by Mr. Penrose:

ROLL CALL VOTE
Aves: Mr. Zwicker, Mr. Turnbull, Mr. Hanisak, Mr. Penrose and Mr. Brotzman.
Nays: None.
Abstentions:  None.
Recused: Chairman Duffy, Mayor Tersigni and Mr. Kennedy.

AND IT IS FURTHER RESOLVED THAT the Applicant’s request for Final
Conventional/Major Site Plan approval for the construction of an industrial building of approximately four
hundred and twenty thousand square feet (420,000°) for the property identified on the Town Tax Map as
Block 2102, Lot 2.02, with a street address of 170 Howard Street, Phillipsburg, Warren County, with three
hundred and fifty-two (352) passenger car parking spaces, eighty-eight (88) loading docks and thirty-nine
(39) spaces for trailer parking on the property known as Block 2101, Lot 2.02, located in the Town of

Phillipsburg Riverfront Redevelopment Zone, District 5, and to raze the existing structures which are

9
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located on the properties known as 560 and 562 South Main Street and identified on the Town Tax Map as
Block 2015, Lots 1 and 3, in order construct roadway improvements, is granted subjcct to the express and

unaltered conformation with the following conditions:

1. The Applicant shall be bound to comply, strictly and without deviation, with all comments
contained in the Board Engineer’s review letters dated May 20, 2022, and July 22, 2022, as modified at the
August 25, 2022 hearing, unless altered by this approval, including any comments contained in subsequent
reports. In the event that the Applicant is unable to comply with any of the Board Engineer’s requirements
or recommendations, it is understood that it reserves the right to apply to this Board for relief therefrom.

2, The Applicant shall ensure that the building is constructed and erected in strict compliance
with the Site Plan with the understanding that any deviation therefrom which is deemed by the Board’s
Engineer’s to be a significant deviation from the Plan hereby approved shall require further review and
approval by this Board.

3. The Applicant shall apply for, and obtain, approval from all other agencies and
governmental bodies which may have concurrent jurisdiction over this project including, but not limited to,
the New Jersey Department of Environmental Protection, the United States Environmental Protection
Agency, the United States Fish and Wildlife Service, the Town of Phillipsburg Fire Chief, the Town of
Phillipsburg Chief of Police, the Warren County Planning Board, the Warren County Soil Conservation
District, the Warren County Board of Health, the Phillipsburg Sewer Utility, the Shade Tree Commission
of the Town of Phillipsburg, the New Jersey Department of Transportation, Elizabethtown Gas, Aqua New
Jersey and Jersey Central Power & Light (“JCP&L”).

4. The Applicant shall procure, and provide copies to the Board, of all applications, licenses

and permits required by all federal, state and municipal agencies.

S. The Applicant shall schedule a pre-construction conference with the Town Engineer’s

office at least two days prior to commencement of construction.

6. The Applicant shall pay all outstanding fees and deficiencies in the review escrow account
and bring current all real estate taxes, sewer and water charges pertaining to this site before the

commencement of construction.

7. The Applicant shall pay all real estate taxes, sewer and water charges pertaining to this site

‘as they come due.
8. The Applicant shall have an on-site lighting plan which is in compliance with the Town’s

lighting ordinances.
9. The Applicant shall comply with the New Jersey Stormwater Management Regulations, to

wit, N.LA.C. 7:8-1, el. seq.

10
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10.  The Applicant shall comply with the Town of Phillipsburg’s Stormwater Ordinaaces, to
wit, L.O, 535-1, et. seq.

11, The Applicant shall comply with the Stormwater Management Report prepared by Bohler
Engineering, LLLC, dated March of 2022, to the extent the same is not inconsistent with New Jersey
Stormwater Management Regulations and Phillipsburg’s Stormwater Ordinances.

12. The Applicant shall comply with the Stormwater Management Facility Operations &
Maintenance Manual, prepared by Bohler Engineering, LLC, dated March of 2022, to the extent the same
is not inconsistent with New Jersey Stormwater Management Regulations and Phillipsburg’s Stormwater

Ordinances.

13. The Applicant shall comply with the Town of Phillipsburg’s Soil Implementation and
Placement Ordinances, to wit, L.Q. 520-1, et. seq.

14. All necessary and proposed easements must be obtained before construction commences
and be shown on the site plat drawing and be approved by the Board’s Attomey and the Board’s Engineer
and must be recorded with the Warren County Clerk with proof of recording provided fo the Board.

18. The Applicant shall record a property deed which reflects the environmental remediation
that takes on the property with said language in the deed being approved by the Board’s attorney and the
Board’s engineer and must be recorded with the Warren County Clerk with proof of recording provided to
the Board prior to the issuance of a Certificate of Occupancy.

16. The Applicant shall not cause any work on the site to occur after dusk and before dawn

without the express approval of the Town Council.

17. The Applicant shall not cause any blasting to occur on the site without prior approval from
the Board Engineer.
18. The Applicant shall erect a six-foot (6) fence around the entire site prior to demolition and

clearance of the site.
19, The Applicant shall indemnify and hold harmless the Town of Phillipsburg from any costs

charged by JCP&L for any costs related to the relocation of power lines.

20. The Applicant shall provide an uninterrupted power supply to the site from JCP&L.

21. The Applicant shall obtain approvals from the New Jersey Department of Environmental
Protection, the United States Environmental Protection Agency, the United States Fish and Wildlife Service
and/or any other governmental agencies or departments prior to removal of trees and vegetation as the site
is a potential habitat for protected species.

22, The Applicant shall erect a silt fence off the property line of the Town owned park which

is adjacent to the site.

11
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23, The Applicant shall obtain approval from the Town Council and the New Jersey
Department of Environmental Protection prior to proposed construction which disturbs and/or affects the
Town owned park which is adjacent to the site as the park is protected by the New Jersey Department of
Environmental Protection’s Green Acres Program.

24, The Applicant shall obtain approval from the New Jersey Department of Transportation
and the owner of the railroad which is adjacent to the site prior to construction which disturbs and/or affects
the railroad property.

25. The Applicant shall install “no parking” striping and signage along the entire frontage of
the site in accordance with the directions of the Town of Phillipsburg Fire Chief and the Town of
Phillipsburg Construction Official.

26. The Applicant shall install a sidewalk along the entire frontage of the site.

27. The Applicant shall provide a guiderail warrant analysis for the Howard Street frontage.

28. The Applicant shall request enforcement of New Jersey Statutes Title 39 enforcement from
the Town of Phillipsburg.

29. The Applicant shall erect an eight-foot (8°) fence along the length of the loading dock to
screen the loading dock from the adjacent property and the Delaware River.

30. The Applicant shall provide turning movements throughout the site and the surrounding
streets.

31. The Applicant shall provide proof that flood hazard areas have been reviewed and approved
by the New Jersey Department of Environmental Protection and shall mark site plans accordingly.

32. The Applicant shall provide approval from the New Jersey Department of Environmental
Protection regarding the “fill and cut” within the potential flood hazard areas.

33. The Applicant shall provide proof through hydraulic modeling of sufficient water flow for
fire department use prior to occupancy to the satisfaction of the Town of Phillipsburg fire sub-code official
and the Town of Phillipsburg Fire Chief.

34. The Applicant shall ensure that the on-site fire hydrants be the responsibility of the property
owner and shall not be the responsibility of the Town.

35. The Applicant shall obtain the approval of the Town of Phillipsburg Fire Chief with regard
to the number, location, size and color of all fire hydrants on site.

36. The Applicant shall mark the curb line along the entire rear of the proposed building as “no
parking/fire lane.”

37. The Applicant shall install fire hydrants at the McKeen Street extension and the Howard
Street extension in the event that the Howard Street extension is constructed occupancy to the satisfaction

of the Town of Phillipsburg fire sub-code official and the Town of Phillipsburg Fire Chief.

12
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38, The Applicant shall provide environmental clean-up requirements and assessments.

39. The Applicant shall provide proof that the environmental clean-up requirements will not
impact the stormwater management.

40. The Applicant shall provide proof of soil testing from the New Jersey Department of
Environmental Protection.

41. The Applicant shall obtain an occupation agreement from the owner of the railroad which
grants the Applicant permission 1o cross railroad property in order to install and to maintain the proposed
extension of the existing eighteen-inch (18”) sewer and stormwater outfall with said language in the
occupation agreement being approved by the Board’s attomey and the Board’s engineer and a fully
executed copy of said agreement must be provided to the Board.

42. The Applicant shall provide proof that all pervious pavement complies with the New Jersey
Department of Environmental Protection Regulations’ Best Management Practices.

43. The Applicant shall provide proof that storage and application on-site of de-icing materials
complies with the New Jersey Department of Environmental Protection Regulations’ Best Management
Practices.

44. The Applicant shall provide an overall analysis/report that all its Stormwater Management
Plan complies with the New Jersey Department of Environmental Protection Regulations’ Best

Management Practices.
45. The Applicant shall provide a traffic impact and circulation verification study upon

completion of construction and occupancy of building.

46. The Applicant shall document its compliance with the conditions of this Resolution and
shall submit proof of said compliance upon the request of the Board.

47. Any portion of any prior Site Plan approvals are hereby vacated to the extent they may be
inconsistent with this Site Plan.

48. The Board recommends to the Town Council, as the redevelopment authority, that it
require the Applicant to extend Howard Street as set forth in the Consistency Review Report entitled:
“Proposed Amendment to the Riverfront Redevelopment Plan,” dated February 25, 2021, which was

prepared by Town Planner Angela Knowles, at the direction of this Board, upon referral from the Town

Council in its Resolution No. 2021~14.

13
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The foregoing Resolution memorializing the action taken by the Town of P

Board was duly adopted at its regul

members

hillipsburg Planning
armeeting on the 25" day of August, 2022

. by amajority of the aforesaid
approving the oral approval for t}

1€ contents herein on September 22, 2022.

M

JORN PENROSE, Temporary Vice-Chalman

Dated: September 22,2022

14
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3.8 District 5 — Riverside Residential

The 2012 Riverfront Redevelopment
Study recommended that the
central portion of the original
Riverside District — the site of the
proposed  Delaware  Station
residential development — be split
off as a new “District 5 — Riverside
Residential” and that the current
residential use and design
standards be maintained.

The district provides for mid-rise
residential  buildings to be
constructed primarily along the
Howard Street frontage and low-
rise residential buildings to be
constructed between the mid-rise
buildings and the Bel-Del right-of-
way. The mid-rise buildings will
front on Howard Street and may

incorporate a first story retail component as well as structured parking for residents. The mid-rise
buildings will buffer the existing light industrial uses and provide vistas of the Delaware River.
Development in this district should also enhance and provide access to the adjoining park and
recreation facilities including the proposed trail system described in Section 3.10.

3.8.1 Permitted Uses
A. Principal

(1) Mid-rise residential buildings not to exceed 50 feet above the centerline elevation of
Howard Street or other street immediately abutting the proposed building. The mid-rise
buildings may include first-story retail as well as structured parking for residents.

(2) Low-rise residential buildings not to exceed 40 feet above the lowest floor elevation of each
building.

(3) Retail establishments and office uses on the first floor of mid-rise buildings only, to serve
the immediate needs of the residential component of the district.

(4) Museums, cultural, and educational facilities on the first floor of mid-rise buildings only, or
in free-standing buildings.

(5) Parks and recreation facilities.

(6) Railroad rights-of-way and trackage.

ENGINEERING ASSOCIATES
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B. Accessory

Permitted accessory uses include any accessory use located on the same lot with and

customarily incidental to a principal use permitted in the district.

3.8.2 Bulk Standards

Minimum Lot Area 20 acres

Minimum Setback from a Public Road Half the height of the building
Minimum Setback from a RR ROW 30 ft

Minimum Setback from a Public Park 30 ft

Maximum Gross Density

17 units/acre

Maximum Height Mid-Rise

50 ft above centerline elevation of Howard St.
to eaves of roof.

Maximum Height Low-Rise

40 ft above lowest floor elevation to eaves of
roof

Maximum Height for other Prin. Uses 35 ft
Maximum Height Accessory Uses 20 ft
Maximum Coverage 65%
Minimum Distance between Buildings:
a. Principal to Principal a. Half the height of taller building
b. Principal to Accessory b. Height of the shorter building
c. Principal to Internal Road c. 25ft
d. Principal to Parking Area d. 10ft

3.8.3 Design Standards

1)

)
®)
(4)

®)

(6)

There shall be an overall design theme for the residential development including a unifying
architectural style, a uniform set of street, streetscape, street furniture, and sign standards
similar to but not necessarily the same as those in the 2002 Gateway Plan.

The site should be designed to provide view corridors to the river and improvements

should be located to maximize views of the scenic features of the district.
Residential units abutting an active rail line shall be built with noise attenuating

construction features.

All required parking shall be provided on site, either at grade or in parking garages.
Parking may be provided under buildings or in separate structures.

There shall be a recreational package designed to serve the needs of the new residents of
the district, which should include such facilities as tot lots, playing fields, and passive
recreation areas. These facilities may be provided either on-site or as additions to the
existing facilities in Delaware River Park or both, and include access to passive recreation
facilities at the riverfront.

A pedestrian/bicycle pathway system shall be designed to connect with the proposed trail
system described in Section 3.10.

November 4, 2013 24
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3.8.4 Proposed Road Improvements

The proposed townhouse development in District 5 will require significant roadway
improvements to accommodate the projected traffic generated by the development. The
development will be located in the area west of Howard Street overlooking the Delaware River.
Access to the development will be from Howard Street through several access road intersections.
Due to the heavy orientation of site traffic to the east and the dependence on South Main Street to
carry this traffic, improvements are proposed to accommodate the site-generated traffic going to
and from South Main Street as follows:

M
@)

&)

4)

©)

Howard Street should be extended from its existing eastern terminus at McKeen Street to
Center Street, intersecting at a point approximately 250 feet south of South Main Street.

The section of Center Street between the new extension of Howard Street and South Main
Street should be widened and improved to create at least a two lane northbound approach
to South Main Street. An exclusive right turn lane is needed to accommodate the projected
heavy northbound right turn movement from Center Street to South Main Street; and a
wide southbound receiving lane is needed to accommodate the heavy westbound, left turn
movement from South Main Street to Center Street.

The entire intersection of Center Street and South Main Street must be improved to increase
capacity for the projected condominium/townhouse development site-generated traffic.
Traffic Signal improvements are proposed, including signal-phasing modifications that
would facilitate the projected heavy northbound right turn and westbound left turn
movements.

The section of McKeen Street between Howard Street and South Main Street should be
improved. At the intersection of South Main Street and McKeen Street, traffic signal
improvements are also proposed that include phasing that would facilitate the projected
heavy northbound right turn and westbound left turn movements.

The existing section of Howard Street from Stockton Street to McKeen Street should be
improved to accommodate the access road intersections with Howard Street. Four-way
intersections with site access roads and Howard Street are proposed at Stockton Street and
McKeen Street.

November 4, 2013 25 (i Van Cleef
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